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No. 9933. 
Succession OF Mrs. CHARLES A. LARENDON.—ON OPPOSITION TO 
ACCOUNT. 

The rights and obligations arising under acts passed in one State to be executed in another, 
respecting the transfer of real estate in the latter, are regulated in point of form, sub- 
stance and validity by the laws of the State in which such acts are to have effect. 

An act of donation drawn up in Louisiana, in the form in which such acts are required to 
be put in Georgia, to convey real estate in that State, is valid, :.lthough not passed 
before a notary and two witnesses, as the laws of this State prescribe, under pain of 
nullity. 

Under the law of Georgia,ea donation is presumed to be accepted unless the conirary is 
shown. 

Although, in general, a case will not be remanded for the reception of evidence which could 
have been and was not offered, parties, in exceptiona) instances, may be allowed a re- 
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manding where the rulings of the trial judge during the proceeding are at variance with 
his finding on the merits. and the party asking the remanding abstained from offering 
evidence which the judge would have ruled out as superfiuons. 


A PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


A. Brieugne, R. T. Beauregard and P. A. Ducros for the Under 

Tutor, Opponent and Appellee : 

Both the form and effect of an ante nuptial gift of real estate, situated in Georgia, are gov- 
erned by the law of that State. Gecrgia Code, § 8, 1782, 1950, $741, 2692, 2657, 2658, 2659, 
2660, 58, 59, 2706; Story, § 438, 444, 444a, 475; Foelix, No. 60, 72, 73, 85; 27 Texas, 38; 1 
Zachariz, § 31. 

This gift, when clothed with the form prescribed by that law, is valid, by the comity of 
nations, in the State of Louisiana, no positive rule whereof denies or restrains the oper- 
ation of said foreigu law. Story, §§ 29, 30, 31, 35, 38; Falix, Nos. 11, 12, 13, 14, 15 
61; Wheaton, Int. Law, ed. 1863. p. 162; Rorer, Interstate Law, pp. 167, 169, 170; D. 1, 
3,25; Georgia Code, § 9; C. C. 10; 1 Mareardé, Nos. 79, 245; 1 Zachatiw, pp. 56, 78; 18 
Merlin, Rep. verbo loi, § VI, No. VIL; 3 Larombiére, p. 37; 5 N.S. 141; 5 Ann. 517; 2 
Ann. 508; 9 Ann. 166; Inst. B, 1, 2, par. 1 and 2. 5 

Parol evidence is inadmissible in Georgia and in Louisiana, even when unobjected to on 
trial, to show the conventionai revocation or avoidance of such a gift. Georgia Code, § 
2706 (a); Story. § 365; C. C. 2275, 2276; 9 R. 416; 12 Ann. 66; 3 M. 253; 23 Ann. 747; 24 
Ann. 401; 5 Larombiére, p. 81; 5 Marcadé, pp. 148-9; 9 Toullier, Nos. 36, 37, 38; Dantin, 
ch, 1, Nos. 9, 35; 24 Merlin, verbo Prewve. §§ 2 and 3, art. 1, Nos. 28, 29, 30; 5 Zacharie, 
p. 695. 

Evidence of the admissions or declarations of a dead person, testified to by her surviving 
husband, in his own interest, and unsupported by any proof aliunde, is entitled to little 
or no weight. 10 L. 355; 14 Ann. 275, 763; 24 Ann. 604; 7 R 112; 10 Ann. 279; 6 Ann. 114. 

Personal estate is subject, as regards the rights thereto of the dead owner's heirs, to the 
law of the former's place of domicile. Story, § 481 et seg; Felix, No. 37. 


White & Saunders and A. J. & Omer Villeré for the Tutor, Appellant: 


Under Art. 10, R.C. C., where a contract is made in Louisiana to be executed in Georgia, 
the validity of the form of the contract is determined by the law of Lonisiana. 

The State of Louisiana has its peculiar policy in regard to donations, and refuses to recog- 
nize their existence unless they are both made and accepted in a prescribed manner. 
Accordingly, a Louisiana court will not disregard this policy and enforce a donation, 
made here and to a citizen of this State and not in the prescribed form. 

The evidence shows, that even considered as a Georgia contract, the donation was incom- 
plete from express refasal to accept. 

The lower court haviag ruled at the trial that the donation was a Louisiana contract, and so 
led the appellant to omit to introduce evidence bearing on its validity viewed as a 
Georgia contract, and having then held in its judgment that it was a Georgia contract ; 
under these circumstances, this Court, if not satisfied that the donation was invalid 
even as a Georgia contract, is bound, in fairness to the appellant, to remand the case to 
admit further evidence as to the validity of the contract under the law of Georgia. 

The lower court erred in excluding the testimony of the husband for or against his wife 
after her death. 


The opinioo of the Court was delivered by 
BermupeEz, C. J. The main question presented in this case is 
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whether an act of donation drawn up in Louisiana, according to the 
law of Georgia, designed to convey real estate in that State, is a null- 
ity, because not passed before a notary and two witnesses and not ac- 
cepted in terms, as the law of Louisiana requires. 

The next question is, whether if such act be valid, the donation 
presumed to have been accepted by the law of Georgia, until the con- 
trary be established, has been shown not to have been accepted and, 
if not so shown, whether the case ought to be remanded to allow 
proof on that subject. 


The facts are as follows: 
On January Ist, 1878, Chas. A. Larendon, declaring himself to be of 


the city of Atlanta, Ga., voluntary gave, granted and delivered unto 
Miss Laure Beauregard, in consideration of the love and affection he 
bore to her and of their contemplated marriage on January 14th fol- 
lowing, certain real estate situated in said city and State. 

The deed was signed by him and two witnesses and authenticated 
by a Georgia commissioner in this city. It was accompanied with a 
photographic view of the property donated to Miss Beauregard, who 


received both. 
Subsequent to the marriage and during the same, Larendon sold the 


property for some $15,000, as though he had never ceased to own it. 

Mrs. Larendon, having afterwards departed this life, and Larendon 
administering her estate as tutor of the miuor children born of their 
union, rendered an account in which he did not set forth among the 
property inherited by the minors from their mother, the proceeds of 
sale. The under tutor opposed the account, asking that they be placed 
thereon and the district court sustained the opposition. 

From the judgment thus rendered, Larendon appeals. 

He contends that the deed in question, not having been executed be- 
fore a notary and two witnesses, as is required by the Louisiana law, 
and the gift not having been formally accepted, in writing, by the 
donee, the act is an absolute nullity. 

He further contends that, if the act be valid, the donation, far from 
having been accepted, was expressly refused. 

He besides insists that, if the record does not satisfactorily establish 
that the donation was declined, the case ought to be remanded to en- 
able him to adduce legal evidence to show the refusal. 

He says that he abstained from furnishing further proof, for the reason 
that the district judge, during the trial, treated the contract as a Louisi- 
ana contract, which dispensed from such proof; but that the judge, after 
submission of the case, changed his views and dealt with the contract 
as a Georgia contract. 
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He therefore concludes that, under such circumstances, equity re- 
quires a remanding. 

On the other hand, the under tutor of the minors urges that the act 
is perfectly valid, that it was drawn up in the form in which the law 
of Georgia requires donations inter vivos to be put in; that it was in- 
tended to convey real estate in Georgia; that by the law of Georgia, 
the donation is presumed to have been accepted ; that it is not proved 
that it was not so; that the property passed from Larendon to Miss 
Beauregard and next from her to her children and that Larendon is 
responsible for the price of sale received by him and which represents 
the property. . 

i. 

It is evident that the act in question is not in the form in which 
the law of Louisiana requires that donations inter vivos be framed ; 
but it is apparent that it is dsawn according to the requirements of 
the law of Georgia. 

It is probable that, had it been prepared according to our law and‘au- 
thenticated for recognition in Georgia, the present controversy would 
not have arisen; but is it true that because not so drawn up, but 
drafted in the shape in which a similar act would have been passed in 
Georgia, such an act is a nullity? 

After reviewing what the most distinguished authors, ancient and 
modern, have written, as well as the doctrine expounded by the ad- 
judications of courts, on the subject of foreign contracts, relative to 
personal and real property and stating the distinction to be made be- 
tween the former and the latter, Story in his commentaries on the 
conflict of laws, emphatically lays down the rule as being, “that the 
laws of the place where such (real) property is situate, exclusively 
govern in respect to the rights of the parties, the modes of transfer 
and the solemnities which should accompany them. The title there- 
fore to real property can be acquired, passed and lost only according 
to the lex rei sita.” P. 708, No. 424. 

Kent in his commentaries says : 

“If a contract be made under one government and it is to be per- 
formed under another, and the parties had in view the laws of such 
other country in reference to the execution of the contract, the gen- 
eral rule is that the contract, in respect to its construction and force, 
is to be governed by the law of the country or State in which it is to be 
executed, and the foreign law is, in such cases, adopted and effect 
given toit.” Vol. II, leet. 39, p. 595, No. 459. 

Wharton, on private international law, says that “ jurists of all 
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schools and courts of all nations are agreed in holding that land is 
governed by the law of the place where it is situated.” No. 273, And 
he adds that “if the lex rei site be abandoned, there is no other law 
that can be invoked.” 

It is uniformily held, says Rorer, on interstate law, that if the in- 
strument be made in one State for the conveyance of realty situated in 
another, then under all circumstances it must in substance and in its 
execution and also in the evidences thereof, conform to the law of the 
place where the land to be affected thereby is situated ; for, it is a well 
settled principle of the law that the jurisdiction over real property is 
local and appertains to the State wherein the property lies and that 
title thereto passes only by conformity with the laws of such State. 
Many authorities in the notes; pp. 208-9. 

It would be cumbersome and useless to refer to the authorities which 
underlie this conservative and sound doctrine. 

Our own code, art. 10, has, in broad and general terms, recognized 
the principles announced and applied, where it says: 

‘* The form and effect of public and private written instruments are 
governed by the laws and usages of the places where they are passed 
or executed. 

‘But the effect of acts passed in one country to have effect in an- 
other country, is regulated by the laws of the country in which such 
acts are to have effect.” 

It is unnecessary to refer to the exception which the article contains 
in favor of wills, for, no will is involved in the present case. 

It is clear that, when the Legislature adopted the Code reported by 
the compilers, and which included the article in question, it was not 
intended as legislation for any territory beyond that of this State ; 
nay, it may be said that what was designed was simply the announce- 
ment of a universally reeognized principle, without the remotest idea 
of placing avy restriction upon it, but with the purpose of leaving to 
courts of justice, as cases would present themselves, to apply or not, 
that principle, according to the circumstances of each case. 

The article contemplates the form, substance and effects of acts, 


public and private. 

As it cannot purport to legislate for other States, it must be consid- 
ered as peremptory only where the form, substance and effect of such 
acts relate to property within this State, and therefore that the validity 
of these must be governed by our own laws and usages. 

There is no doubt that this is the case with every sovereignty. 
Hence it is that the United States Supreme Court has well said, touch- 
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ing this class of property, that “‘ the power of the State to regulate the 
tenure of real estate within her limits and the modes of its acquisition 
and transfer, and the rules of its descent and the extent to which a 
testamentary disposition of it may be exercised by its owners, is un- 
doubted.” 

But the law-giver has foreseen the contingency of an act passed in 
one place and intended to be carried out or executed in another, and 
has wisely provided therefor. 

Read in the proper light, the second paragraph of the article, touch- 
ing that contingency, simply means: 

But the rights and obligations arising under’acts passed or drawn 
up in one country, to be exercised or complied with in another coun- 
try, are regulated by the laws of the place where such acts are to be 
executed. 

The provision, although at first sight at variance with that contained 
in the previous paragraph, is not such at all. It relates to a state of 
things not till then considered, and simply announces the policy which 
this State would follow when the contingency arises. 

In the case of Beirne vs Patton, the old court distinctly held that: 
‘¢ Where a contract is expressly or tacitly to be performed in another 
place than that where it is made, its validity is to be governed by the 
law of the place of performance.” 17 L. 590. 

When the court used the word validity it necessarily meant its legal- 
ity, voth in form and substance. 

In the present case, the act was drawn up according to the law of 
Georgia, with the avowed design of conveying real estate in that 
State, by one stating himself to be a citizen thereof. 

The contract was not a Louisiana, but a Georgia contract, and its 
validity must be determined accordingly. 

Had this controversy, instead of arising in Louisiana, taken place in 
Georgia, in what light would a Georgia court have looked upon and 
treated the contract ? 

Would it have undertaken to say that the act is a nullity, because 
not passed in the form in which the law of Louisiana, where it was 
drawn, requires donations inter vivos to be drafted? Undoubtedly not. 
It would have said: Here is an act for the conveyance of real estate 
in Georgia. It is drawn up in another State in the shape in which, if 
passed in Georgia, it would have been put in. 

The court cannot require that it be clothed beyond the State in a form 
which is not that in which it would have been bound to be put in if 
passed in Georgia. The court would undoubtedly have recognized its 
validity in point of form. 
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This is precisely what it has done ina kindred case, in which it held 
that, where a contract is made in one State, and intended to have 
effect in another, it must conform to the Jaws of the latter State. 
Stricker vs. Tinkham, 35 Georgia, 176. Sve also Herschfeld vs. 
Drexel, 12 Ga., 582. 

To make the proposition plainer reverse the facts. 

Suppose a party domiciled in Louisiana had donated, by an act be- 
fore a notary and two witnesses in Georgia, real estate in Louisiana, 
would a Louisiana court refuse to recognize the validity of the act be- 
cause it was not drawn up there in the form in which, by the law of 
Georgia, donations inter vivos have to be passed? Assuredly not. 

The laws of Georgia, ou the subject, are as follows: 

‘““To make any agreement, made upon consideration of a marriage, 
which a valuable consideration, binding on the promisor, the promise 
must be in writing and signed by him. § 1782, 1950, 2741. 

“ A deed to lands must be in writing, signed by the maker, attested 
by at least two witnesses, and delivered to the purchaser.” § 2690. 

‘* No prescribed form is essential to the validity of a deed to lands. 
If sufficient in itself to make known the transaction between the 
parties, no want of form will invalidate it.” § 2692. 

‘* To constitute a valid gift there must be the intention to give by 
the donor, acceptance by the donee and delivery of the article, or 
some act, accepted by the law, in lieu thereof. § 2657. 

“If the donation be of substantial benefit, the law presumes the ac- 
ceptance, unless the contrary be shown. § 2658. 

‘When a law requires @ conveyance in writing to the validity ofa 
gift, or the conveyance is made fora good consideration, such convey - 
ance, executed and delivered, will dispense with the necessity of the 
delivery of the article given. § 2659. 

‘“* Actual manual delivery is not essential to the validity of a gift. 
Any act which indicates the rentnciation of dominion, by the donor, 
and the transfer of dominion to the donee, is a constructive delivery. 
$ 2660. 

The conclusion which this court reaches is therefore, that, as the 
act in question was passed in Louisiana, in the form in which the law 
of Georgia requires that such acts be drawn, for the conveyance of 
real estate situate in that State, its validity must be recognized. 


Il. 


The next question relates to the acceptance of the donation. 
Under the very terms of the Georgia law the donation is presumed 
to be accepted, unless the contrary. is shown. 
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The donor, therefore, retains the right to show that the donation 
was not accepted ; in other words, to rebut the presumption of accept- 
ance created by the law. : 

It is unnecessary to express any opinion touching the legality and 
sufficiency of the evidence adduced, for the reason that the appellant 
claims that, owing to the rulings of the district judge during the trial, 
which showed that he considered the contract as a Louisiana contract, 
while after submission of the case he dealt with it as a Georgia con- 
tract ; he did not offer the evidence which he otherwise would have 
tendered. 

However strongly inclined we might be in general to refuse a re- 
manding for the purpose of admitting evidence which could have been, 
and was not offered, we consider that, under the exceptional cireum- 
stances of this litigation, the ends of justice will be better subserved by 
sending back the case; but this is done for the sole purpose of enabling 
the appellant to offer legal evidence to rebut the legal presumption of 
the acceptance of the donation. 

This view of the case dispenses us from considering the prayer of 
the appellee for an amendment of the judgment, so as to specify the 
amounts for which the appellant is claimed to be liable. 

It is, therefore, ordered and decreed that the judgment appealed 
from be affirmed so far as it recognizes the validity of the act of dona- 
tion in question, and that, in other respects, it be reversed ; and, 

It is now ordered and decreed, that the case be remanded to the 
lower court for the sole purpose of allowing the appellant to adduce 
legal evidence to rebut the presumption of acceptance of the donation, 
created by law, reserving to the heirs the right to offer counter proof ; 
the case otherwise to be further proceeded with according to the 
views herein expressed and according to law, the costs to abide the 
final determination of the controversy. 








No. 10,049. 
THE STATE OF LOUISIANA vs. A. J. MCDONALD. 


An indictment containing the charge of an ‘‘ assault with an intent to commit murder,” 
and a charge of “inflicting a wound less than mayhem " is not vicious for duplicity—as 
the two offenses can grow out of tlie same act, are kindred offenses and were incorpor- 
ated in separate counts. 


{ PPEAL from the Eleventh District Court, Parish of Natchitoches. 
4 Pierson, J. 
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M. J. Cunningham, Attorney General, and D. C. Scarborough, Dis- 
trict Attorney, for the State, Appellee. 


W. G. McDonald for Defendant and Appellavt. 





The opinion of the Court was delivered by 

Pocuk, J. Under an indictment charging the defendant with an as- 
sault with intent to commit murder, and also with inflicting a wound 
less than mayhem, he was convicted of the latter offense, and his 
appeal presents two questions embodied in a motion in arrest of judg- 
ment. 

Ist. His first point is that the indictment is bad for duplicity, as 
the the two offenses charged therein are not kindred. 

It is quite apparent to our minds that the two offenses could grow 
out of the same act, hence they are kindred, and therefore they could 
be charged in the same indictment; provided, they be incorporated in 
separate counts. 

The identical point was made and considered in the case of Robert 
Green, 37 Ann, 382. We can but repeat here what we said in that 


case. 
“The indictment contained two counts, and presented the following 


charges : 

1. With stabbing with a dangerous weapon with intent to murder. 

2. With inflicting a wound less than mayhem with a dangerous 
weapon with intent to kill * * * It is tooclear for argument that 
both offenses could grow out of the same act. Hence it follows that 
these are kindred offenses, and belong to the same generic class, and 
jurisprndence has crystalized the rule that such offenses may be 
charged in the same indictment; provided, they be incorporated in 
separate counts. No amount of reasoning on our part could settle the 
rule on more solid grounds than we find it announced in numerous de- 
cisions of this Court. State vs. Malley, 30 Ann. 61; State vs. Dep.ss, 
31 Ann. 487; State vs. Johey, 32 Ann. 812; State vs. Gilkie, 35 Ann. 
53.” See also State vs. Pierce, 58 Ann. 92. 

2d. The second point made by the counsel for the accused is that 
the charge incorporated in the second count of the indictment is not 
accurately, fully and sufficiently set forth. 

His contention is that: ‘The count states that he, defendant, did 
in and upon the body of Manheim assault With a dangerous weapon, 
commonly called brass-knucks, and did wound less than mayhem,” 
etc. And it is therein argued that the count does not specify on whom 
the wound was inflicted. 
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A reference to the indictment has led us to the conclusion that de- 
fendant’s counsel, usnally painstaking and correct in his pleadings and 
assertions, must liave quoted the passage hereinabove trajseribed, 
from the wrong indictment. The second count in the indictment un- 
der consideration reads as follows: 

* And the grand jurors aforesaid do further present that A. J. Me- 
Donald, at and in the parish, district and State aforesaid, on the day 
and date aforesaid, in and upon the body of H. Manheim, wilfully, 
maliciously and feloniously did inflict a severe wound less than may- 
hem with a dangerous weapon called a brass-knuck.” 

We fail to perceive any ground for the slightest doubt as to the per- 
son on whom the wound is charged to have been inflicted. 

There is no force in either of the contentions suggested by the 
record and the indictment was properly sustained by the district court. 


Judgment affirmed. 








No. 9889, 
J. C. DirMEYER vs. Wo. P. O’HERN. 


When the defendant in a suit for damages on account of an alleged tort, dies pending the 
litigation, after citation and before issue joined, the suit may be prosecuted against the 
heirs of the. deceased who have accepted his succession. C. P. art. 25. 

But, if besides lawful heirs, the deceased has left a surviving wife, the widow cannot be 
sued as an heir, but only as widow in community, as she thus becomes liable for one- 
half of the damages which may be recovered, and the heirs are then liable for the other | 
half, each for his virile portion. 

If the widow is cited as an heir she is not properly brought into court in her legal capacity, 
and in such an event the succession being only in part represented, no valid judgment 
can be rendered in the case. 

A trial held under such pleadings is illegal, null and void, and the judgment rendered 
therein must be set aside, and the cause remanded to the lower court for further pro- 
ceedings. 


ve from the Civil District Court, Parish of Orleans. 
Lt Rightor, J. 





E. W. Huntington & Fred. D. King, for Plaintiff and Appellee. 
B,. R. Forman, for Defendant and Appellant : 





The opinion of the court was delivered by 
Topp, J. This is an action for damages caused by the alleged vio- 
lent acts and conduct of the defendant, connected with and attending 
the execution of a writ of provisional seizure, which he (O’Hern) 
saused to issue against the plaintiff. 
61 
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After the institution of the suit the defendant died, and his heirs, 
who had accepted his succession unconditionally, were made parties. 
They appeared, and pleaded the general issue. 

The case was tried by a jury, wino rendered a verdict in favor of the 
plaintiff for five hundred dollars, and from the judgment thereon the 
defendants have appealed. 

The facts are these : 

The plaintiff leased from O’Hern a dwelling-house at the rate of $12 
per month. The lease commenced on the 6th February, 1886. The 
rent for that month, March and April, was punctually paid. 

On the 2d of June the plaintiff called on the defendant, and in- 
formed him that he had lost his situation, and would be compelled to 
leave his house, as he could no longer pay the rent. He offered him 
$8 for the rent of the previous month, and promised to pay the bal- 
ance in a few days, which offer was refused. 

On the next day the plaintiff moved with his family to another resi- 
dence. On the same day the defendant procured a writ of provisional 
seizure. 

He handed the writ to a constable, who refused to execute it, be- 
cause O’Hern insisted on accompanying him to the plaintiff’s house, 
and because, as the officer stated, he knew O’Hern’s mode and manner 
of collecting his rents, which he (the officer) characterized as “ rough 
and bulldozing.” 

O’Hern procured the services of another officer, and went with him to 
the premises. He stalked into the house in advance of the officer 
without knocking, throwing open doors, and going from room to room. 
When remonstrated with by the occupant of the house (Dirmeyer, his 
tenant), he told him to go to h—ll, and raised his stick, quite a blud- 
geon, as if to strike him, when Mrs. Dirmeyer rushed between them, 
and then he addressed her in profane and obscene language He was 
told to leave by the officer ; he did so, but soon returned, and entered 
the house in the same unceremonious manner. He procured a cart 
and carried the furniture away. 

The jury by their verdict fixed the damages, caused by this outra- 
geous conduct of O’Hern, at $500. It cannot well be seen how they 
could have found for a less sum consistently with the facts stated. 

The counsel for the defendant seeks to palliate the conduct of O’Hern 
by suggesting that it was proper for him to have accompanied the offi- 
cer, in order to show him the place. It could have been found very 
easily by the officer without O’Hern’s assistance, as the house was 
numbered and on a well known street. 
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He also urges that O’Hern was provoked to the violence shown by 
him, by Dirmeyer breaking a shelf or some small article of furniture, 
saying as he did so, that he had made it with his own hands. This 
was utterly insufficient to justify his rude and unfeeling conduct. 

Again the counsel urges that there was no proof offered that the 
defendants were the heirs of O’Hern, and that therefore'the judgment 
was wholly unauthorized. The motion filed alter O’Hern’s death to 
make parties allege that the defendants (naming them) were the heirs 
of the deceased, and had been put in possession of his estate, and 
asked that they be cited. 

They appeared and answered by a general denial, without putting 
at issue by an exception the capacity in which they were sued and 
which was necessary if they desired to contest it. 

The general issue admitted their capacity, and the question could 
never be subsequently raised. 

It is also urged that the damages given by the verdict and judgment 
were exemplary or punitory in their character, awarded on account of 
an offense or quasi offense of O’Hern, and that the defendant, or his 
heirs, could not be responsible for the same; that they were personal 
to O’Hern, and the action to recover them abated at his death. 

There is no force in this contention. The damages were actual in 
their character, although of that kind that the estimate of them is left 
largely, under our law, to the discretion of a jury or the court. C.C, 
1934. 

We may well conceive that the injury, the suffering inflicted on Dir- 
meyer and his family by the brutal conduct of O’Hern, was as intense 
and painful, or perhaps, more so, than if physical violence had been 
used, and he had actually belabored the man and his wife with his 
bludgeon. 

There has been great confusion of ideas which, even to some extent, 
is shown in our own reports, respecting actual and exemplary or puni- 
tory damages. 

The former is often confounded with a pecuniary loss, and limited to 
such loss; and all beyond that, such as injuries physical or mental, are 
classed with the latter. This is a mistake. Indeed, were the question 
an open one, we would hesitate before recognizing this element of exem- 
plary punitory or vindictive damages, as existing in the civil law. The 
theory of this kind of damages, is that, after a full indemnity has been 
found by a jury or a court for the injury suffered, a sum in addi- 
tion thereto may be arbitrarily imposed to punish the wrong-doer, 
‘and by such punishment set an exammple to deter others from the 

















964 SUPREME COURT OF LOUISIANA. 





Dirmeyer vs. O’Hern. 





commission of a like offense. And these additional damages, thus 
found, are likewise called vindictive damages, which a judge or jury 
may inflict under a just sense of indignation for the wrong done, and 
are sometimes characterized by the homely phrase of ‘‘ smart money.” 

It isa principle that has been borrowed from the common law, and 
though tacitly, and sometimes expressly, recognized in our decisions, it 
is really an exotic in our system. 

However this may be, the present court, in repeated decisions, has 
recognized this kind of damages as actual damages, and these de- 
cisions are supported by eminent elementary writers on the subject. 
Byrne vs. Gardner, 34 Ann. 6; Deslondes vs. O’Hern, 37 Ann. 88]. 

The damages inflicted by O’Hern on the plaintiff being then actual 
damages, his liability for the same accrued then and there, and was 
transmitted to his heirs, although, both as té him and them, the meas- 
ure of such damages was in futuro to be fixed by verdict and judgment. 

There is, however, an error in the judgment as relates to John D. 
Crawford, the husband of one of the heirs, who was condemned 
therein. He came under no liability whatever on account of this rela- 
tion to one of the heirs, and besides it does not appear that he was ever 
cited, or that he appeared at all in the proceeding, by answer or other- 
wise. 

The judgment is erroneous, also, as to Mrs. Crawford. She was not 
cited conjointly with her husband, nor does it appear that she was 
authorized by him or the court to defend the suit. It was, therefere, 
nullity in this respect. 

There is a further error in the judgment in condemning the defend- 
ant in solido. 

Heirs are only bound jointly for their ancestors debts. 

There are four heirs made parties as legal representatives of the 
original defendant. The entire judgment is $500, and each defendant 
is only bound for his virile share thereof, $125. 

These several errors in the judgment must be corrected. 

It is, therefore, ordered adjudged, and decreed, that the judgment 
of the lower court be amended as follows : 

That the judgment as against John D. Crawford and his wife, Cath- 
erine O’Hern, be annulled, and the demand as to the former be reject- 
ed, and as to the latter it be dismissed as of non-suit. That the 
judgment as to the others, to-wit: Annie O’Hern, Wm. M. O’Hern, 
Matilda Breard, be reduced to the virile share of each of the total 
amount of said judgment, i. e., to one hundred and twenty-five dollars, 
with legal interest thereon from the 23d of December, 1886, the date 
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of the rendition of the judgment in the lower court, and as thus 
amended it be affirmed, costs of appeal and of the lower court as to 
Mr. and Mrs. Crawford to be paid by the appellees. 


On REHEARING. 

Pocnk, J. The considerations which induced the court to reopen 
this case were the serious doubts suggested by a second examination 
of the record touching the correctness of the mode adopted by plain- 
tiff to make proper parties, after the death of the defendant O’Hern, 
and as to the extent to which the heirs of the wrong-doer can be held 
legally responsible for the injuries which he may have inflicted through 
the acts complained of. 

The pith of the charge made against the defendant was brutal and 
unmanly conduct, the use of abusive language and threats of personal 
violence towards plaintiff in the presence of his wife, at their own 
house, whither the defendant had gone in company with a constable 
who was seeking to execute a writ of provisional seizure, sued out 
against Dirmeyer, by the defendant O’Hern. 

After the death of O’Hern, and before issue joined, plaintiff filed 
the following motion, and obtained the order subjoined thereto with 
a view to make new parties to his suit. 

“On motion of E. W. Huntington and Fred. D. King, of counsel for 
J. C. Dirmeyer, plaintiff, and on suggesting to the court that since the 
service of citation and a copy of the petition on the defendant, the 
said William P. O’Hern has departed this life, and the heirs have been 
put in possession of his estate, and plaintiff is desirous of making 
them parties to this suit. 

‘‘Tt is ordered that the heirs of William P. O’Hern, to-wit: Annie 
O’Hern, widow of William P, O’Hern, Catherine O’Hern, wife of John 
D. Crawford, William M. O’Hern, and Matilda Breard, be made parties 
defendant to this suit, and be served with a copy of this order.” 

The most striking feature of the motion and order is, that while Annie 
O’Hern is therein alleged to be the surviving widow of the defendant, 
Wm. P. O’Hern, she is brought into court simply as an heir. And at 
the same time it is alleged that William P. O’Hern has left heirs at 
law, from which condition of things it follows clearly that Widow W. 
P. O’Hern could not be an heir of her husband’s succession. 

Article 924 of the Civil Code provides for the only circumstances 
under which the wife may, according to law, be the heir of her hus- 
band. It reads: 

_ “Tf amarried man has left no lawful descendants nor ascendants, 
nor any collateral relations, but a surviving wife not separated from 
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bed and board from him, the wife shall inherit from him, to the exelu- 
sion of any natural cluld or children, duly acknowledged.” 

Now, the motion does not set forth the quality of heirship which it 
alleges in the case of Catherine, and William M. 0’Hern, and Matilda 
Breard—and whether either or any of them are descendants of the 
deceased, or whether they are all collateral relations, and in what pro- 
portion between themselves they are each to inherit the property of 
the deceased, nor does it state whether the widow is a partner in com- 
munity or not. As Matilda Breard does not bear theename of the 
deceased it is certainly not a violent presumption to conclude that she 
is not a child of the deceased, but nothing in the record suggests any 
more information touching her legal liability for which she is sought 
to be made a party to the suit. 

But under the law by virtue of which heirs can “ be sued for civil 
reparation of the injury caused by the crimes or misdemeanors of the 
deceased, whose succession they have accepted,” as expounded in our 
jurisprudence, such heirs are only liable jointly, each for his virile 
share in the succession, aud the widow in community for one-half. 
Code of Practice, art. 25; Edwards vs. Peck, 30 Ann. 926. 

Now, as the record contains no suggestion, either by pleadings or 
evidence, of the proportions of the property of the deceased accruing 
to each or any of the parties made defendants as heirs of O’Hern, how 
can the court determine the respective responsibility of the heirs 
under the verdict of the jury. 

It is no answer to these views to argue that by filing a general denial 
these defendants have acknowledged their alleged capacity as heirs. 
That such a general rule has been sanctioned and enforced in our 
jurisprudence cannot be gainsaid. But that the rule does not apply 
to the peculiar circumstances of this case is equally true. What capa- 
city will Mrs. Widow O’Hern be held to have admitted by her an- 
swers? None but that of the surviving wife of the deceased, who has 
left heirs, for the allegation of her widowhood coupled with the alle- 
gation of the existence of lawful heirs, excludes absolutely the possi- 
bility in law of her being an heir. But she is not sued otherwise than 
as an heir, hence it follows that she is not brought into court in her 
real and only capacity, as surviving wife, and that no judgment could 
be rendered against her at all. 

As an heir, she is not liable, as surviving wife, she is not sued. 

As to the other defendants, the contention that their general denial 
admits their capacity as heirs could be successfully opposed to them 
if their object was to dismiss the suit, but the argument is harmless 
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when levelled at their only complaint, which is that there has been no 
legal tiial of the catise for the reason that one-half of the succession 
was entirely unrepresented, and also that they are erroneously con- 
demned in solido, under the verdict of the jury allowing to plaintiff 
damages in the sum of five hundred dollars. 

The legal attitude of the case is precisely where it stood previous to 
the unsuccessful effort of plaintiff to make new parties after the death 
of the original defendant. 

Whatever is done in contravention of law is null and void, and such 
is the condition of the trial which has taken place below. 

The foregoing views had not been pressed upon us at the first hear- 
ing of the cause, and hence our attention had been exclusively directed 
to the facts of the case, and not to the legal status of the suit under 
the pleadings. 

As the necessary parties are not before the court in their true, legal 
and proper capacity, and as the conclusion is that there has been no 
legal trial of the case, it becomes unnecessary to pass, at this time, on 
other matters which are discussed by counsel in their briefs. 

It is, therefore, ordered that our previous decree herein be annulled 
and set aside ; and it is now ordered, adjudged and decreed, that the 
judgment appealed from and the verdict of the jury in this case be re- 
versed and set aside at the costs of plaintiff in this court, and in the 
lower court from and after service of petition and citation on the de- 
ceased, Wm. P. O’Hern; other costs to abide the final determination of 
the case, and it is finally ordered that the cause be remanded to the 
lower court for further proceedings according to law and to the views 
herein expressed. 

Mr. Justice Todd dissents. 








No. 9911. 
J. C. Eaan vs. S. Russ.—B. C. LEE er AL., INTERVENORS. 


Parties may, by their contracts, waive rights which they would be entitled to enforce under 
the general law. 

Plaintiff, being about to erect a dam across a watercourse, Which defendant opposed, and was 
about to enjoin, entered into an agreement with the latter, that if he would not enjoin the 
work, but permit its completion, defendant might remove the dam if, in the high-water 
season, it should prove injuriously to subject defendant's land to overflow, on giving plain- 
tiff notice in time to close a ditch leading from the watercourse through his plantation. 
Defendant having cut the ditch, held that plaintiff was not entitled to damages on defend- 
ant’s showing that it did subject his land to overflow, and that the ditch was actually 


closed. 
. Plaintiff's demand, however, for an injunction restraining defendant from further interfering 
with the reconstruction of the dam and from tearing it down when rebuilt, is sustained. 
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The contract being fully executed, and the status quo restored, defendant cannot take the law 
into his own hands, but must resort to legal remedies for further vindication of his rights. 

The dam being authorized by the police jury for the purpose of carrying a public road across 
the watercourse, the police jury should be a party to any proceedings to test the legality 
of its proceedings, and we decline to pass upon those questions in its absence. 


PPEAL from the Eleventh District Court, Parish of Red River. 
l \ Hall, J. 


J. F. Pierson, for Plaintiff and Appellant. 


Pierson & Hall, for Defendant and for Intervenors Appellees : 

1. A jury consisting of not less than six free holders must be appointed to trace and lay out 
a new road proposed to be established, and they must take the oath prescribed by law. 
Sec. 3369 R.S. A road cannot be transferred to another place without the consent of the 
owners through or contiguous to whose land it runs. Ib. 34 Ann. 940. 

A failure to comply with an important requirement of the law in establishing a road nullities 

the whole proceedings. 27 Amn. 204. Mere user does not make a read public. 37 Ann. 

497. 

The police jury made no provision for filling wp Cross Bayou in accordance with law. 


to 


The resolution as officially published appropriated money to build a bridge over the 
bayou. The subsequent contract privately made with plaintiff for filling up the bayou 
was illegal and a violation of defendant's and intervenors’ rights. 29 Ann, 516. See. 
2743. No. 13 R. S. 

3. The proprietor of an estate has no right to change the flow of water in such a way as to 
cause them to run in another direction beyond the boundaries of his estate. C. C. Arts. 
660-661. 

4. It is not essential that estates should be contiguous in Order that one may derive benefit 
from the servitude on the other. C.C. Art. 651. 

5. Plaintiff has no right to close a bayou at its head in order that he may facilitate the drain- 
age from his fields, and more particularly to reclaim and redeem large areas of lakes and 
ponds. 12 La. 503; 15 Ann. 300; 13 Ann. 587; 15 Ann. 497; Ib. 681; 10 Ann. 689; 12 
Ann. 554. 

6. A proprietor cannot erect any work which changes or obstructs the servitude of drainage 
and running water to the injury of neighboring proprietors. Same authorities. 4 Ann. 
165; 33 Ann. 796; 34 Ann. 935-568; R.S. See. 3026. 

7. There is no such thing as servitude of reclamation. 

8. Plaintiff, by reason of his consent that defendant should destroy the dam when he thought 
it was injuring him, is estopped from claiming damages for its destruction as well as 
asking for an injunction to aid him in rebuilding it. 


MoTIoN TO Dismiss, 

The opinion of the Court was delivered by 

FENNER, J. The motion is based on the ground that the amount in 
dispute does not exceed two thousand dollars. 

Plaintiff claims $1065 damages, occasioned to him by the cutting by 
defendant of a dirt bridge or dam, built across a bayou known as 
Cross Bayou, and also asks for an injunction restraining defendant 
from interfering with him in rebuilding said bridge or dam or from 
disturbing said dam when thus rebuilt. 
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Defendant not only disputes plaintiff’s claim for damages, but de- 
nies the right of plaintiff to build or maintain the dam, and avers that 
the maintenance thereof would subject his property to overflow and 
damage him more than five thousand dollars. 

The interests involved are two-fold: First, the pecuniary damages 
claimed by plaintiff; second, the value to the parties of the right to 
close the Cross Bayou or to keep it open. State ex rel. Levet vs. La- 
peyrollerie, 38 Ann. 913. 

Plaintiff, against whom judgment was rendered, appealed to the Cir- 
cuit Court. Defendant there moved, successfully, to dismiss the ap- 
peal on the ground that the amount in dispute exceeded $2000. 

Plaintiff then appealed to this court, and the same defendant moves 
to dismiss his appeal here, on the ground that the amount in dispute 
does not exceed $2000. 

We cannot recognize such contradictory proceedings, and consider- 
ing that, from the face of defendant’s pleadings, as well as from plain- 
tiff’s aflidavit filed here, the value of the rights involved exceeds $2000, 
we must maintain the appeal. Motion to dismiss denied. 

MERrItTs. 

It appears that, on June 23, 1884, the police jury of the parish passed 
an ordinance changing the road No. 17 from Coushatta ferry to Green- 
ing’s ferry, in such manner as to run it across Cross Bayou. 

On July 23d another ordinance was passed, which, as appears from 
the minutes, appropriated “the sum of forty dollars, or so much as 
may be necessary * * to build a dirt bridge across Cross Bayou.” 

But this ordinance, as published in the official journal, omitted the 
word dirt, and made it appear that the intention was only to build an 
ordinary bridge. Of course, this publication gave no notice of the 
purpose to build a dam closing the bayou. 

Plaintiff, who was interested in having such dam built as a protec- 
tion levee to his lands and plantation, made a contract to build it at 
the joint expense of himself and the parish. 

Defendant was not advised of this project until the construction of 
the woik was begun, when he and others interested called on the pres- 
ident of the police jury to protest against it. That officer informed 
him that he was not aware of any objections to the work, and referred 
him to plaintiff, by whom, he said, he had been informed that there 
were no objections. 

Defendant and party then called on plaintiff and announced their 
intention to enjoin the work, by legal proceedings. Plaintiff dissuaded 
them from that course, insisting that their apprehensions of injury 
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were without foundation, as wouid appear if the dam were built and 
submitted to the test of high water, assuring them that he had no wish 
to injure bis neighbors, and that, if they would let the work go on, he 
would be perfectly willing, if, when high water came, the dam should 
prove injurious to defendant’s lands, that they should remove it. 

The conversation culminated in an agreement, about the exact terms 
of which there is some conflict, but the substance of which was un- 
doubtedly that, so far as plaintiff was concerned, he would consent 
that they might cut the levee, if, in the high water season, they found 
that its effect was to increase the overflow of their lands, first giving 
him notice so that he might close his ditch running into the bayou. 
Under the inducement of this agreement, defendant abstained from 
legal proceedings, and permitted the work to go on. 

In the high water of May, 1885, defendant, with others, cut and re- 
moved the dam, claiming that, in so doing, he acted under the terms 
of the foregoing agreement. 

It is to be observed that we have no concern here with any questions 
of public law, so far, at least, as plaintiff's action for damages is con- 
cerned. The police jury has not appeared in this suit, and, so far as 
the record advises us, neither that body, nor any other public authority, 
makes any complaint of defendant’s conduct. 

The controversy is simply and purely between plaintiff and defend- 
ant, and their rights and obligations are to be governed by the law 
which they have made for themselves, i. e., by their contract. 

Conceding that defendant’s act in interfering with a public highway 
established under authority of the police jury was, in itself, illegal, 
and that any member of the general public might claim reparation for 
damages occasioned him by such act, yet plaintiff, as an individual mem- 
ber of the public, had the right, by contract, to waive his particular 
claim on that account, and to conclude it as fully as if he had been 
present consenting to, or participating in, the act. Under these views, 
we hold that plaintiff’s right to damages depends on the solution of 
two questions, viz: 

1st. Did the dam across Cross Bayou operate to injure the lands of 
defendant, by incieasing the overflow thereon ? 

2d. Did defendant notify the plaintiff of the cuttiug in time to en- 
able him to close his ditch, or did any injury result from want of such 
notice ? 

The evidence in the case fully confirms the conclusion of the district 
judge that the dam unquestionably increased the rapidity and extent 
of the overflow on the lands of defendant. 
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It is equally clear, and is, indeed, substantially admitted in the peti- 
tion that, before the effectual cutting, plaintiff's diteh was actually 
closed, and no injury resulted from non-closing. 


Hence, we consider that the judgment rejecting plaintiff’s demand 
for damages was correct. 

;. 

On the question of the injunction, however, we are compelled to 
take a different view from that of the judge a quo. 

The contract between plaintiff and defendant is completely executed 
and at an end. The dam has been removed. 

The status quo before the contract is completely restored. The 
courts are open to defendant for the prosecution of ali his legal reme- 
dies. 

Plaintiff averring his intention to rebuild said levee, and that “ he 
has good reasons to fear, and does verily fear and believe, that said 5. 
Russ will attempt to hinder and interfere with him in rebuilding the 
same, and that said Russ will pull down or destroy the same after it is 
repaired and rebuilt,” asks for av injunction simply restraining de- 
fendant from such action. 

To this relief plaintiff is clearly entitled. 

As has been said by this court in another case: ‘* Amongst the pow- 
ers delegated to the police juries in this State, one of the most im- 
portant is that to cause any water-course which is not navigable to be 
filled up for the purpose of carrying the public highways over the 
same, provided no injury be thereby oceasioned to the neighboring 
inhabitants. Rev. Stat., sec. 2743, No. 13.” Lalanne vs. Savoy, 29 
Ann. 516. 

The police jury, in this case, has assumed to establish a public road 
and to authorize the filling of Cross Bayou in order to carry the road 
across it. Plaintiffcelaims the right, under his contract with the police 
jury, and by its authority, to build this dam. Whatever may be the 
rights of defendant, it is clear that he cannot take the law in his own 
hands, and physically oppose plaintiff’s construction or tear it down 
when built. . , 

If he denies the regularity of the proceedings of the police jury or 
its right to fill up this water-course to his injury as a neighboring in- 
habitant, he must assert his pretensions contradictorily with the police 
jury as well as with plaintiff, who acts under its authority. 


We must decline to settle these questions in this action, where they 
are not essential to the determination of any right allowed by us to 
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plaintiff, and where defendant has not even formally propounded a re- 
conventional demand. 

Nothing prevents defendant or intervenors from resorting to proper 
legal proceedings against the proper parties in order to determine 
these rights and, in the meantime, to preserve the status quo by in- 
junction. 

We do not, by this decision, affirm the right of plaintiff or of the 
police jury to close this water-course. We simply deny the right of 
defendant, by extra judicial proceedings, to obstruct or destroy the 
work by physical force. 

We note that since this suit was filed, defendant did bring an in- 
junction suit against plaintiff, which was dismissed on the exception of 
| lis pendens, because he had asserted a like right in this suit. But that 

obstacle will be no longer in his way. 

There is no inconsistency between these views and our reference to 
the right to build this dam as an element of the cause of action on the 
motion to dismiss. The right was asserted in this suit, and litigated 
between the parties. We simply decline to decide it in this proceeding. 

It is, therefore. ordered, adjudged and decreed, that the judgment 
appealed from be affirmed in so far as it rejects plaintiff’s demand for 
damages ; that, in all other respects it be annulled, avoided and re- 
versed ; that the injunction issued in favor of plaintiff be now rein- 
stated and perpetuated ; that intervenors’ demands be rejected, appel- 
lees, defendant and intervenors to pay the costs of their respective 
proceedings in the lower court and the costs of this appeal. 

Watkins, J. recuses himself, having been of counsel. 








No. 9899. 
WIL.LtaAM S. BENEDICT vs. JOHN BONNOT ET AL. 


Though an heir accept a succession that has fallen to him, with the benefit of inventory, yet, 
if he treats the property as his own, and offer it for sale, or make sale thereof, he makes 
himself an unconditional heir, and binds himself for the payment of the debts of the 
deceased. 

An heir, having only a residuary interest in the succession of an ancestor, has no just cause 
of objection to a probate sale made to pay debts, if the same is insolvent. He should 
have paid the debts before making complaint. 

If heirs and creditors remain silent and inactive, and permit the property to pass by a public 
sale into the hands of strangers, purchasers and third persons accepting title from them 
are fully protected. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 
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A. J. Murphy, for Plaintiff and Appellee. 


Sambola & Ducros, Braughn, Buck Dinkelspiel & Hart and P. E. 
Theard & Sons, for Defendants and Appellants : 


1. By taking possession of the estate of his wife, and continuing the same business for two 
years after her death, without causing an inventory to be made, James Darcy became 
personally responsible for all the debts of the community. The share of his minor chil- : 
dren was not liable for these debts. R. C. C. 988, 1010. 

2. There being no administrator appointed, and James Darcy acting simply as tutor, he 
could only administer the succession as ‘an effect, a thing belonging to his wards,” and 
was governed by the rules appertaining to the administration of tutors. The holding of 
a family meeting to fix the terms of the sale of the minors’ share was indispensable. 16 
Ann. 420; 34 Ann. 38. 

3. An acknowledged creditor, whose claim is allowed on the tableau of distribution, but 
who has not been paid has his remedy against the tutor ex-officio administrator person- 
ally; but he cannot ask that the sale of the succession property be annulled. C. P. 993; 
R. C. C. 1063 et seq. 

4. Nosuch thing as a “ putting in possession under the benefit of inventory” is known to 
our jurisprudence. The heir may accept unconditionally, in which case he is put in pos- 
session; or he may accept under benefit of inventory, in which case the administrator 
must proceed to liquidate the estate and pay the residwum, if any, to the heir. R.C.C. 
1032, 1051, 1054, 1058, 1062, 1073; 27 Aun. 351; 21 Ann. 365; 19 Ann. 293. 


Charles A. Benedict having acquired nothing from the succession of Susan Darey, could 


or 


convey nothing to William 8S. Benedict, who inherited from him; hence plaintiff's title is 
not good, and the defendants have justly refused to take the property adjudicated to 
them. 


The opinion of the Court was delivered by 

Watkins, J. At a public auction sale, made on the 21st of June, 
1884, by Nicholas J. Hoey, auctioneer of the city of New Orleans, John 
Bonnot, the sole appellant, became the adjudicatee of a certain lot of 
ground and improvements, situated in the Third District, for the price 
of $3100, one-fourth cash and the remainder upon terms of one, two 
and three years’ credit, with the security of mortgage and vendor’s 
lien retained, the purchaser to assume the payment of all taxes o 
1884. Thereupon a title in due form was tendered him, and compli- 
ance demanded, which he refused, and this proceeding was instituted 
to compel him to accept same in pursuance of the adjudication. 

The grounds of the appellant’s refusal are the following, viz: 

Ist. That the plaintiff is not the absolute owner of the property ad- 
judicated, but that same is succession property, and under administra- 
tion in the probate court for the benefit of the creditors of the late 
Charles A. Benedict. 

2d. That the sherift’s sale of this property, as that of the community 
theretofore existing between James and Susan Darcy, should have been 
preceded by the convocation of a family meeting, and their recommen- 
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dation of the terms of sale, in the interest of the minors of the de- 
ceased mother. 

3d. That the sale by James Darcy, tutor, with due formality, and 
without opposition, could not be subsequently set aside, at the suit of 
a single creditor, and without notice to the major heir. 

4th. That there are recorded against the property various liens, 
privileges and mortgages, to an amount in excess of the price of 
adjudication. 


Therefore he prays that same be annulled and avoided. 


I. 


The plaintiff claims to have derived title from the succession of his 
deceased brother, Charles A. Benedict, to which he was an heir, his 
(plaintiff’s) brothers and sisters having renounced, and he having ac- 
cepted same with the benefit of inventory. 

The record discloses this state of facts, and that the plaintiff was 
placed in possession of the property of the estate of the deceased by 
the judgment of a competent court, upon due proof of the renuncia- 
tion of all other heirs. 


Since that time he has acted and treated the property as his own; 
has paid the debts of his brother’s estate; and, finally, caused the 
same to be sold to defendant, as his. 


Pretermitting any expression of opinion with regard to plaintift’s 
right to accept the succession with the benefit of inventory, and termi- 
nate his own administration, his taking the property into possession 
and treating it as his own, and making a sale thereof, constitutes him 
an unconditional heir, and subjects him to the payment of the debts of 
the deceased. 

This obligation plaintiff acknowledges and assumes. Under this 
state of facts the title he offers defendant is as good as that of the de- 


ceased. ‘ 
Il, 


The property originally belonged to James and Susan Darey in com- 
munity. At the death of the latter, in 1874, James Darcy survived ; 
and there also survived one major and three minor children. The sue- 
cession of Susan remained without administration until 1877, when 


the surviving husband qualified as tutor, and caused an inventory to 
be made. The community assets aggregated $12,440, and its indebt- 
edness $16,722 11. 








f 
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The succession of the deceased was insolvent. 


The tutor obtained an order of court for the sale of the property, 
and procured an adjudication of it to himself at the nominal price of 
$9550—though nothing was paid. Prior to this adjudication, though 
subsequent to the order of sale, James Darey,in his personal capacity 
executed and caused to be recorded two special mortgages against the 
property, then advertised for sale, in favor of two of the creditors of 
the late community, and, of course, his purchase was subject to them. 
Subsequently, another community creditor brought suit against James 
Darcy alone, without making the mortgagees parties, and upon appro- 
priate allegatious and proof of fraud, obtained a judgment by default, 
revoking and annulling his title, and decreeing that the succession of 
Susan Darey had not been divested thereby, ‘and that it was subject to 
the debts thereof. This property was again ordered sold to pay debts 
of her succession, and the same was adjudicated to Charles A. 
Benedict. 


The defendant’s objections to the validity of the proceedings and 


judgment setting aside the sale to James Darcy are of no force. 


The major heir of Susan Darey was in no way affected by them. 
When his father assumed to purchase the share of his deceased mother 
he retained in his hands the share of said heir; and when the sale 
was revoked the property was left in his hands. In the absence of 
any complaint by other creditors, defendants cannot be heard. The 
succession and community were insolvent. On the trial the plaiatiff 
testified that he had paid all the knowa debts of both, and that if any 
others there were, same would be paid on presentation. 

He claims to have paid all the attorneys’ fees and court costs, and 
has discharged all the mortgages against the property. 

There is in the record no countervailing evidence. The heirs of 
Susan Darcey had only a residuary interest in her succession, which 
was defeated by the probate sale to pay debts, there being no residuum 
after the same were satisfied. 

The objections urged by the defendant to the title offered him are 
unfounded, but we think the reservation made by the district judge, 
requiring the plaintiff to cause the inscriptions of all mortgages, liens 
and privileges that were of record against said property at date of 
sale, to be canceled and erased, with the exception of the taxes of 1884, 
was correct. 


‘ Judgment aflirmed. 











| 
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No. 10,069. 


Heirs OF Puitir HoGGatr vs. A. W. CranpDaLi, ADMINISTRATOR, 
ET AL. 

The principle that, in an action of nullity, the judgment attacked as null cannot be pleaded as 
res adjudtcata, does not apply where the grounds of nullity asserted had been considered 
and validly determined by that judgment itself. 

In this case, not only were the grounds of nullity now charged considered and determined in 
the original judgment, but the same grounds were afterwards presented on an exception 
of nullity on which issue was joined, and which was again determined adversely to the 
exception. This operates res adjudicata against the present action, which is brought by 
the same parties (in law), against the same judgment, and on the same grounds, 

PPEAL from the Eighth District Court, Parish of Madison. 

i Delony, J. 


C. J. Boatner, for Plaintiffs and Appellants. 
Stone & Murphy and W. LR. Young, for Defendants and Appellees: 


The opinion of the court was delivered by 

FENNER, J. Inthe suit of Thos. J. Mariin vs. Thos. W. Watts and 
Philip Hoggatt, No. 8556 on the docket of this court, a final decree was 
rendered in 1882, coudemning the succession of Hoggatt to pay to 
plaintiff a certain amount of money. Watts vs. Martin et al. N. R. 
Op. B. 56, fo. 321. 

After the return of this mandate to the lower court, plaintiff sought 
to enforce the same by a proceeding in the succession of Hoggatt fora 
sale of property to pay it. The administratrix of Hoggatt’s succession 
appeared and opposed the application by an answer setting up that the 
judgment of this court was, “as to said succession, an absolute 


’ 


nullity.” 
On this distinct issue of nullity vel non, the case was tried and the 


district judge sustained the plea of nullity, and rendered judgment re- 
jecting paintiff’s demand for the execution of his judgment. 

An appeal was taken to this court and, after hearing, we rendered our 
decree reversing the judgment and remanding the case “for further 
proceedings according to law and to the views herein expressed.” 
Suc. Martin vs. Suc. Hoggatt, 37 Ann. 340, 

On return of this mandate to the lower court, there being no other 
defense to the proceeding for satisfaction of the first judgment, a judg- 
ment was entered to that effect. 

Thereafter the legal representatives of the succession of Hoggatt 
brought the present action, the object of which is to enjoin perpetually 
the execution of the last-named judgment and to annul both the above- 
named mandate of this court. 
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Amongst other defenses, the defendant interposed the plea of res 
judicata. 


From a judgment in favor of defendant, rejecting plaintiffs’ demand 
and dissolving the injunction, the present appeal is taken. 


If there is the slightest force in the time-honored maxims, “ res ad- 
judicata pro veritate accipitur,” and “nemo debit bis verari pro una et 
eadem causa,” surely defendant is entitled to their protection in this 
case, 


The grounds of nullity urged against our original judgment between 
these parties (Op. Book 56, fo.321), are substantially: Ist. That the suc- 
cession of Hoggatt was not a party to the proceedings resulting in the 
judgment appealed from. 2d. That it was not a party to the appeal. 
3d. That no judgment having been rendered for or against the suc- 
cession in the lower court, the judgment of this court was an exercise 
of original jurisdiction prohibited by the Constitution. 


Reference to our first opinion will show that we fully considered 
these objections to our decree; that we recited correctly every fact 
upon which they were based, and that we overruled them, holdivg 
substantially, in terms or by necessary legal inference: Ist. That the 
new trial granted by consent of parties vacated the entire former 
judgment of the court. 2d. That the default subsequently taken 
against the succession of Hoggatt created a new issue. 3d. That the 
trial had involved the issue raised by the default against the succes- 
sion as well as that raised by the answer of Martin. 4th. That the 
judgment rendered, in failing to confirm the default against the suc- 
cession, was error, remediable by appeal; and, finally, that the suc- 
cession being a party to the proceedings and the issue tried, was a party 
to the appeal by reason of the latter having been taken by motion in 
open court at the same term at which the judgment was rendered. 

Such was the plain theory of our opinion, and it should have been a 
bar to any action to annul it upon the grounds thus considered and dis- 
posed of. 


Nevertheless, in the second suit above referred to, the succession of 
Hoggatt was permitted to raise the issue of the nullity of our mandate 
upon the identical grounds above stated and disposed of in our first 
opinion. This issue was tried in the lower court, appealed to this 
court, and was decreed adversely to the succession on the ground that 
the grounds of nullity alleged, having been considered and disposed 
of in the case in which the judgment was rendered, could not again 
62 











978 SUPREME COURT OF LOUISIANA. 





Heirs of Hoggatt vs. Administrator et al. 








be agitated. We call attention to the fact that the first opinion of the 
court, in this last case, was reconsidered, and that our decree was made 
to rest on the reasons given in the opinion rendered on the rehearing. 

The present action presents the same demand, founded on the same 
cause of action, between the same parties. C. C. 2286. 

The petition charges that our proceedings violate various provisions 
of the Federal Constitution, and an attempt was made to remove the 
cause to the Federal court; but the Supreme Court of the United 
States remanded the cause, with these remarks: ‘‘If the administra- 
trix of the succession of Hoggatt was not a party to the proceedings 
after the first judgment io her favor, no one can claim that the suc- 
cession she represents was buund by what was afterwards done in the 


suit. All depends on whether she continued to be in fact and in law a 
party ; and this is to be determined by the effect of the original judg- 
ment in her favor, and the form of the proceedings thereafter. This 
may involve a consideration of the law and practice in Louisiana, but 
it is not, so far as anything now appears on the record, at all depend- 
ent for its solution on any construction of the Constitution or laws of 
the United States.” 

The very thing decided by us was that under “ the law and practice 
in Louisiana ;” the original judgment was vacated by the new trial 
granted, and that the administratrix did “‘continue to he, in law and 
fact, a party” to the subsequent proceedings. 

Assaults upon the correctness of these judgments, even if they had 
merit, would be of no avail. 

We do not claim that our judgments are infallible; but, when they 
have become final, they are certainly irreversible by inferior courts 
and even by ourselves, on mere grounds of error. 

In thus deciding we do aot forget, nor do we violate, the principle 
that in an action to annul a judgment, the judgment so assailed cannot 
be pleaded as res adjudicata, That principle only applies to grounds 
of nullity which were not considered and validly determined in the 
judgment itself. 

But it is sufficient to say that our decree on the former plea of nullity 
against the original judgment is unquestionably valid, and subject to 
no charge of nullity on any ground; and it is clearly res adjudicata 
against any further action of nullity by the same parties, against the 
same judgment, and on the same grounds. 


Judgment affirmed. 
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No. 9821. 

THE STATE EX REL. JOSIAH Fisk vs. PoLice Jury, PARISH OF JEF- 
FERSON. 

A mandamus made peremptory against the police jury of a division of a parish, may be en- 


forced after a consolidation of the divisions of the same parish, against the police jury of 
the parish thus formed. 


A PPEAL from the Twenty-sixth District Court, Parish of Jefferson. 
Rost, J. 


Chas. Louque, for the Relator and Appellee. 
James D. Coleman, for the Respondent and Appellant. 


The opinion of the Court was delivered by 


Topp, J. The police jury of the parish of Jefferson is appellant 
from a judgment dismissing a rule to quash and set aside a peremp- 
tory mandamus issued against it at the instance of the relator. 

The relator, a judgment creditor of the parish of Jefferson, (left 
bank), obtained a writ of mandamus for the enforcement of his claims, 
which was maintained by a judgment of the Supreme Court of the 
United States on a writ of error from this court, which judgment 
directed this court to frame a decree conformable to the judgment and 
opinion of the court. 

Accordingly a motion was made in this court to execute the judg- 
ment of the Supreme Court of the United States, and notice of such 
motion was directed to be served on the police jury of the parish of 
Jefferson and the district attorney for said parish, which was done, 
and contradictorily with said parties, a decree was rendered by this 
court on the 10th of May, 1886, to the end and for the purpose afore- 
said. 

Shortly thereafter a rule was taken by the police jury of Jefferson to 
vacate said decree, and have its nullity, as also that of the judgment 
of the United States Supreme Court declared, on the ground that the 
said police jury of Jefferson was not a party to the proceeding in 
which said judgmert was rendered, that said proceeding was instituted 
and conducted against the potice jury of the parish of Jefferson (left 
bank), and that said judgment could not, therefore, embrace or affect 
the parish of Jefferson, or its present police jury. 

It appears that during the pendency of this proceeding in the courts, 
the divisions of the parish of Jeffersoa known as right and left bank, 
by an act of the Legislature of the State, known as act 92 of 1884, 














980 SUPREME COURT OF LOUISIANA. 





State ex rel. Fisk vs. Police Jury. 





were united, constituting the one parish of Jefferson, with one police 
jury, and this act is cited and relied on by the said police jury of Jef- 
ferson as the ground of contention and resistance to the said judgment 
and to the decree of this court providing for its enforcement. 


We note that when the mandate of the Supreme Court of the. United 
States under said judgment, was filed in this court, and the decree of 
this court for its execution asked for, the police jury of Jefferson, 
after notice given as above stated, filed an answer to the motion, in 
which several grounds of opposition to the proposed decree were set 
up, and among others the special contention urged in the rule before 
us, viz: That the police jury of the parish of Jefferson was not a party 
to the said proceeding, in which the judgment was rendered, and that, 
therefore, the said judgment as to the said parish of Jefferson and its 
police jury, was an absolute nullity ; and, again, referring to act 92 of 
1884, as the ground of the resistance thus urged. The decree of this 
court made the mandamus peremptory, and in the language of that 
decree (quoting) ; “‘ The defendant police jury ” is ordered to levy the 
tax to pay relator’s judgment. 


Considering that there was no other defendant before this court op- 
posing the proposed: decree, and that the legislative act referred to 
was specially cited and relied on by this defendant in the pleadings 
stated, and that by the express terms of that act the police jury of 
Jefferson was mace the successor of the police juries of Jefferson 
(right and left bank), abolished by the act, there can be no doubt that 
the decree aforesaid was directed against the present police jury of the 
parish of Jefferson. Nor can there be any less doubt of the correct- 
ness of the decree in this respect, inasmuch as this body is, as stated, 
the legal successor of the original defendant in the proceeding, and is 
directed by the act cited to adjust the indebtedness contracted by the 
police juries of Jefferson (right and left bank). Furthermore, it ap- 
pears that the judgment appealed from, in exact conformity to said 
act, whilst directing the police jury of Jefferson to levy the required 
tax, limited the levy to the property embraced in the former political 
division of the parish as now constituted, known as Jefferson (left 
bank). We find no error in the judgment appealed from, and it is 
therefore affirmed with costs. 


Pocuk, J. I dissent from the opinion and decree of the majority in 
this case, and will file my reasons later. 
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Fire Engine Compan y vs. Cit y of New Orleans. 


No. 9897. 


CREOLE STEAM FirE ENGINE Company No. 9 vs. THE City oF NEW 
ORLEANS. 


The suit being upon certificates of appropriation evidencing claims for current municipal 
expenses during years from 1874 to 1877 exclusive, the judgment should have been re. 
stricted to payment out of the revenues of the several years in which the claims arose. 

The certificates declared upon carrying on their face an express stipulation they ‘‘ bear no 
iaterest,” none can be recovered except from judicial demand. 

The right to fund under acts 133 of 1880 and 67 of 1884, cannot be determined judicially ex- 
cept contradictorily with the Board of Liquidation. 


PPEAL from the Civil District Court, Parish of Orleans. 
Monroe, J. 





J. Duvigneaud, for Plaintiff and Appellee. 


Walter H. Rogers, City Attorney, and Branch K. Miller, Assistant 
City Attorney, for Defendant and Appellee. 





The opinion of the court was delivered by 


FENNER, J. The suit is brought upon sundry “ certificates of appro- 
priation,”’ issued in pursuance of an ordinance of the city, passed 
April 5th, 1881, No. 6968, Administration series. The certificates rep- 
resent part of the floating debt of the city, created prior to the year 
1879. 

The judgment appealed from was in favor of the plaintiff for the 
amount of the certificates with legal interest on their respective 
amounts from the date of the several ordinances under which they 
were issued, and further ordering that, upon the surrender thereof, 
bonds be issued to plaintiff in exchange, as directed by act No. 67 of 
1884. 

The city complains of the judgment in two respects only, viz: 

Ist. That the judgment against the city should not have been absolute, 
but should have been restricted to the revenues of the years in which 
the claim arose. 

From the face of the certificates it appears that they represent claims 
for current municipal expenses during the years from 1874 to 1877 in- 
clusive, and, under our repeated precedents, the judgment must be re- 
stricted, as claimed by the city, to payment out of the revenues of those 
years. This may not interfere with their funding under the act No. 
67 of 1884, which grants the right to fund all judgments, whether ‘‘ab- 
solute or rendered against the revenues of any particular year or 
years, previous to the year 1879.” 
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But the right to fund clearly cannot be determined in this contro- 
versy, which is one between plaintiff and the city of New Orleans 
alone. Under the funding acts, No. 133 of 1880, and No. 67 of 1884, it 
is plain that the right to fund can only be judicially determined con - 
tradictorily with the Board of Liquidation of the city debt. Therefore 
the judgment, in so far as it recognizes such right, is inoperative and 
errupeous. 

2d. The other complaint of the judgment is that it allows interest 
from a date beyond that of judicial demand. 

This was error. The certificates carry on their face the stipulation 
that they shall “ bear no interest.” The ordinance under which they 
were issued, makes the same express provision. The record does not 
disclose the reasons of the judge a quo for his judgment; and the 
only one assigned by plaintiff’s counsel is the provision of law that 
debts bear interest from the time when they are due. Even if debts 
payable only out of particular revenues when collected fell under this 
provision in absence of proof the revenues applicable are in the treas- 
uly, and demand for payment out of same has been made, the pro- 
vision can, in no event, apply to this case, where the evidences of ob- 
ligation declared upon expressly exclude interest. 

The judgment must be amended in the respects indicated. 

Itis, therefore, adjudged and decreed, that the judgment appealed from 
be amended by restricting the same to the revenues of the several years 
in which the respective claims arose; by allowing legal interest only 
from judicial demand, and by striking out that portion thereof which 
orders the funding, without prejudice to the rights of relator as against 
the Board of Liquidation of the city debt, and that, as thus amended, 
it be now affirmed, plaintiff and appellee to pay costs of appeal. 





No. 9942. 
Mrs. ELIZABETH SCHMITT, TUTRIX, vs. WipDow R. B. ScuMitr. 

If the person whose duty it is to furnish alimony shall prove that he is unable to pay the 
sum demanded out of his revenues, the judge may order that such person shall receive 
in his own house, and their maintain and support the person to whom the alimony is due. 

PPEAL from the Civil District Court, Parish of Orleans. 
Tissot, J. 


H. C. Cage & W. S. Benedict, for Plaintiff and Appellant. 
Chas. F. Claiborne, for Defendant and Appellee. 








The opinion of the Cuurt was delivered by 
Watkins, J. The plaintiff, in her capacity of tutrix of her minor 
child, prosecutes this suit against the defendant, its paternal grand- 
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mother, for alimony, claiming $20 per month, “ until the child shall 
have arrived at the age of majority, or at an age that she will be able 
to maintain herself.” 


She represents that Peter Schmitt, Jr., the father of the child, died 
on the 20th of July, 1882, and it was born on the 23d of February fol- 
lowing, and is consequently about six years old. That the father was 
one of six children, issue of the marriage of Peter Schmitt, Sr., and 
Rosina Bohler, and that the former died on the 23d October, 1880, leav- 
ingan estate of about $12,000 in value, to one-twelfth of which the child 
became an heir, at the death of its father. That this property being 
that of the matrimonial community theretofore existing between said 
spouses, the defendant, as the survivor, retained the share of the heirs, 
as the legal usufructuary, and still so retains it, including the share of 
the minor. 

Petitioner represents herself as being entirely without means of sup- 
port, and without property, and that it is the duty of the grandmother, 
under the state of facts presented, to furnish alimony to said child, in 
proportion to her means and the child’s condition in life, and that she 
has repeatedly demanded it of her without avail. 


It appears from the evidence that, at the date of the demise of Peter 
Schmitt, Jr., he and his wife.and two small children, were living in a 
house that belonged to the dissolved community, for which he had 
been paying his mother a small rent, and that, immediately thereafter 
his widow removed to the house of her brother, where she has since 
abided with her children, one of whom has since died. 


Peter Schmitt, Sr., and the defendant were the owners of, and culti- 
vated several small market gardens, and from the sale of vegetables 
realized something above a competency, which they had invested in 
small properties in their neighborhood. 


After the death of her husband, the defendant and her sons and 
daughters continued the business, but not with profit. All the chil- 
dren have become of age, except one daughter of nineteen years, and, 
in the main, they live together somewhat after the manner of a com- 
munity. 

The proof shows that the property subject to the defendant’s usu- 
fruct consists of real estate worth $5500, and $1625 95 in money. That 
the plaintiff is thirty-four years of age, and absolutely impecunious. 
That defendant is sixty-two years of age, and works daily in her gar- 
den for a living, the annual rents of her property, when collected, only 
amounting to about forty dollars. 











984 SUPREME COURT OF LOUISIANA. ~ 


State ex rel. Police Jury vs. Judge et al. ; ik ee 


We do not think that it is defendant’s duty to furnish the alimony 
demanded, as she is evidently unable to pay the same out of her reve- 
nues ; but we are of the opinion that the defendant should receive in 
her house and there support and maintain the minor, and furnish her 
what is necessary for her nouris‘iment, lodging, support and education 
suited to her condition and station in life; and that she retain her 
until she attains her majority, or becomes sufficiently able to main- 
tain and support herself. R. C. C. 230, 231, 233, 234. 

This the defendant expresses a willingness to do. 

Judgment affirmed. 











No. 10,033. 
THE STATE EX REL. PoLice JuRY, PARISH OF PLAQUEMINES Vs. A. E. 
LIVAUDAIS, JUDGE, ET AL. 


A District Court is incompetent to enforce the execution of a judgment rendered by a Jus- 
tice of the Peace, the more so where the existence and validity thereof are put at 
issue. 

Objections to the jurisdiction of that court, in such a case, ought not to have been over- 
ruled. 

A prohibition lies to such court to prevent the execution of the judgment rendered by it to 
enforce the judgment thus assailed. 


—— for Prohibition and Certiorari. 


James Wilkinson, District Attorney, for the Relator: 


Justices of the Peace havea right to grant new trials within three days after service on de- 
fendant of a valid notice of judgment, where the judgment was rendered out of his pres- 
ence. Art. 1152, Code of Practice; ‘‘Louisiana Magistrate,”’ p. 53; Knobloch’s Civil 
aud Crim. Justice, p. 74; Act 45, 1880, sec. 7; Rule XI, City Courts, New Orleans; 
State ex rel. Broussard vs. Koenig, 39 Ann. C. P., 1085, 1131. 

An attorney-at-law requires a special power to accept service of notice of judgment; 32 
Ann. 803, and other authorities there cited. 

An agreement to accept service of notice of judgment presupposes a valid notice of judg- 
ment shall be served , La. Magistrate, p. 39. 

No valid notice was served in this cause. 

The motion for a new trial was in time, irrespective of the time when the judgment was 
signed; 5 N.S. 224; 4 Ann. 561; 6 Ann 251; 20 Ann. 168; 23 Ann., 110. 

Where a contt has jurisdiction of the subject matter and the parties are before it, its orders 
and decrees, though perhaps voidable, are not void; Holdane vs. Sumner, 15 Wallace, 
601; Bayhi vs. Bayhi, 35 Ann. 529. 

The District Court has no supervisory power over Justice of the Peace Courts; State vs. 
Judge Nineteenth Judicial District ; 39 Ann. and cases there cited; Arts. 617, 618 and 
629 of the Code of Practice. 

In mandamus proceedings the officer whose duty it is to perform the act must be cited ; 
Dillon on Mun, Corporation ‘‘ Mandamus; C. P. Art. 834; 29 Ann. 262; C. P. Art. 844. 

The President of the Police Jury has no greater power than any other member to provide 
for the payment of a judgment; 38 Ann, 630. 

The facts at bar entitle us to the writs of prohibition and certiorari. 
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P. Leonard and Sambola and Dueros : 
MALITIIS NON EST INDULGENDUM. 

1. The writ of certiorart is allowa.le only in case of a relator complaining of the want 
either of citation or of the jurisdiction of an inferior judge, or of proceedings abso- 
lutely void or not cured by the action of the party complaining ;- C. P. 845, 846, 855, 856. 
857, 864, 865. 

2. Country district courts have jurisdiction of all cases involving more than $50 in value 
or amount, as well as of cases brought by mandamus to enforce the payment of a judg- 
ment rendered by a justice's court against a parish or police jury. Const. 1879, Art. 
109; C. P. 81, 829,836, 844; 1 R. 496; 13 Ann. 291; 4 Ann. 84; 30 «Ann. 65; 1 Ann. 438; 
Boone, § 313, 168 . 2 Dillon, § 850; High, § 365. 

3. Ina suit brought against a parish or police jury eo nomine, citation issued and served 
on the president of the police jnry legally brings the police jury into court, without 
citing the individual members thereof; C. P. 112, 119, 198, 206, 829, 844; 35 Ann. 70; 
High, §§ 337, 442, 443, 444; 2 Dillon, § 700, etce.; Boone, §§ 75, 160; 21 Ann. 439; 23 Ann. 
803; 27 Ann. 542, 

4. An exceptioa of any kind. other than one founded on the absolute incompetency of the 
court ratione materia, is legally waived by an answer to the merits, without a previous 
decision of the exception. C. P. 4, 353, 334, 335, 344; 23 Ann. 255; 26 Ann. 312; 18 Ann. 
06; 14 Ann. 798; 4 L. 482; 12 Ann. 198; 10 Ann, 20; 17 L. 499; 4 Ann. 350: 1 N.S. 201, 
704; 11 R. 80, 430; 2 L. 226; 18 Ann. 340; 2 L. 226; 30 Ann. 705. 

5. Ona writ of certiorari the court is not permitted by law to pass upon the intrinsic cor- 
rectness of the judgment or proceeding complained of. 33 Ann. 16; 32 Ann. 1223; 38 
Ann. 378, 922; 39 Ann. 621. 

6. An attorney of record may legally accept service of a notice of a judgment, or agree on 
behalf of his client toa certain mode of taking or trying suspensively an appeal, and by 
so doing he waives none of his client’s rights. 1 Ann. 398; 32 Ann. 803; 12 L. 603; C. 
P. 197, 206, 1090, 1129, 1131, 1133,1139; 2 Arn. 917; 3Ann. 543. 

‘+. A-country justice of the peace in this State is without jurisdictional power to grant a 
new trial by reason of an error of fact or of law committed in his former final judg- 
ment. Rev. Stat., §§ 2047, 2052; C. P. 124, 557 to 563, 912, 913, 914, 1043, 1074, 1090, 1129, 
1131, 1132; 16 Merlin Rep., verbo judgment, § 3, No. 4; 29 Merlin, verbis requéte civile. 
§ 3, No. 11; verbis révision de procés, § 1, Nas. 1, 2,5, 7; Carré, No. 604 and notes; 4 
Favard, Rep., verbis révision de procés, Nos. 1, 2; Curia philipica, part 1, § 18, Nos. 17 
and 18; part 5, § 4, No, 1; 7 Febrero, p. 184, appendix, chap. 2, § 1; 1 Solon, §§ 165, 168, 
170,2 L. 139; 2 Ann. 493; 2 R, 512. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a prohibition and certio- 
rari. The complaint is: That the district judge has undertaken, 
over the objection made to his jurisdiction, to issue a mandamus to the 
police jury to compel them to make provision for the payment of a 
judgment for $75, rendered by the third justice of the peace in the 
parish. 

The grounds of the complaint are: That the district court is incom- 
petent to enforce a judgment of a justice of the peace, and that, in the 
case in which the judgment was rendered, the justice of the peace had 
granted a new trial, thus leaving matters as though no judgment had 
been rendered. 
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The objection to the jurisdiction of the district court in the premises 
was overruled and the court rendered judgment simultaneously on the 
merits. 

The district judge returns, maintaining his jurisdiction in the 
premises. 

It is unnecessary to inquire whether the judgmont alleged to have 
been rendered by the justice and sought to be enforced before the dis- 
trict court is or not in existence and valid. 

It suffices to say, even if it be a valid judgment, that it does not ap- 
pertain to the district court to see to its execution. 

The Code of Practice, Article 629, provides: ‘It is for the Court, 
whether appellate or inferior, which has rendered the judgment, to 
take cognizance of the manner of its execution, when the proper man- 
ner of executing it is to be determined.” 

An anterior article, 617, declares that the execution of judgments 
belongs to the courts by which the causes have been tried, and the 
jurisprudence on the subject is that 1t belongs to the court which has 
rendered the judgment to regulate the mode of its execution, and that 
the Supreme Court will not interfere except in clear cases of injustice 
or oppression. Compton vs. Aireal, 9 Ann. 496; Donnell vs. Parrott, 
18 Ann. 253; 7 N. S. 658; 8 M, 63. 

It appears from the pleadings here that the existence and validity of 
the judgment sought to be enforced are denied. This is an issue which 
the district court was incompetent to deteimine, and which belongs 
exclusively to the justice’s court, by which it is claimed to have been 
rendered. 

It is clear that the objection to the jurisdiction of the district court 
ought not to have been overruled, and that the district court cannot 
proceed to exeente the judgment rendered, making the mandamus 
peremptory on the police jury. 

It is therefore ordered and decreed that the judgment rendered by 
the district court be declared invalid and that the prohibition asked be 


made peremptory. 








No. 10,048. 
Tue State or Louisiana vs. W. F. EAMEs. 


An indictment for a statutory crime need not follow the exact words of the statute in set- 
ting forth the offense, it is sufficient if the words employed are of equivalent import 
and clearly convey the true and complete meaning of the language used in the statute. 

An indictment under sec. 903 for the embezzlement of moneys of the * Board of School 
Directors of the parish of Red River, which said money had been then and there en- 
trusted to him as treasurer of the public school funds of said parish. etc.,”’ sufficiently 
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embodies all the elements of the offense denounced in the statute, viz: 1st. That the 
money was public money, being school funds. 2d. That defendant was a public officer, 
being treasurer of the public school fund, an office created by law. 3d. That the en- 
trusting to him, ‘‘as treasurer, ” was an entrusting for ‘‘safe keeping or disbursement,” 
as required by the statute. On the last point, the law creating the function of treasurer 
of the school funds, defines his duties to be exclusively those of ‘‘ safe keeping or dis- 
bursement,” and, moreover, the term treasurer, as denoting a public or private{oftice, 
has a well-settled signification as ‘‘the title of an officer to whom funds are committed 
to be kept or disbursed.” 


Attention of prosecuting officers is called to the *‘ practical hints” as to drawing of indict- 


ments, contained in Bishop on Statutory Crimes, § 386, an observance of which would 
obviate the frequent questions as to the validity of indictments. 


PPEAL from the Tenth District Court, Parish of Red River. 
Hall, J. 


M. J. Cunningham, Attorvey General, and J. C. Pugh, Distriet At- 


torney, for the State, Appellant: 


1. 


Indictments for statutory offenses need enly describe the offense in the language of the 
statute, or words of similar import. State vs. Pratt. 10 Ann. 191; State vs. Henry, 10 
Ann. 207; State vs. Batman, 15 Ann. 156; Arch. Crim., P. and P., p. 14; Bishop on 
Crim. Prac , sec. 478; State vs. Williams, 37 Ann. 776; 33 Ann. 312; 36 Ann. 923. 

If the statement of the real facts constitute a substantial violation of the statute, the 
indictment is sufficient. State vs. Hood, 6 Ann. 179. 

It is a rule of criminal pleadings well set:led, that presumption of law need not be 
stated, nor conclusions of law resulting from the facts of a case. It suffices to state 
the facts, and leave the court and jury to draw the inferences. 1 Chitty 231; 4 Manle 
105; 2 Wilson 147; 5 Leach 591 ; see also dissenting opinion of Judge Preston in State 
vs. Stiles, 5 Ann. 329. 

The principal object of pleadings in criminal cases is to inform the defendant of the na 
ture, cause and character of the charge preferred against him, to the end that he may 
shape his proof accordingly. 

The policy of criminal jurisprudence is to give a liberal construction to indictments and 
statutes. State vs. Stiles, 5 Ann. 329; State vs. Humphries, 35 Ann. 969; 38 Ann. 564; 
Ib. 567. 

In criminal mattefs technicalities are not to be disregarded ; but they must be subjected 
to reasonable restraints, and cannot be allowed to reduce the law to a mere ‘“ rhapsody 
of words.” 


J. C. Egan, for Defendant and Appellee. 


The opinion of the Court was delivered by 


FeNNER, J. The State is appellaut from a judgment of the district 


court quashing the indictment in this case. 


The indictment charges that the defendant ‘ did feloniously, wrong- 


fully use and convert to his own use, and conceal and embezzle eight 
hundred dollars, lawful money of the value of eight hundred dollars, 
of the property of the Board of School Directors of the parish of Red 
River, which said money had been then and there entrusted to said 
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W. F. Eames, as treasurer of the public school funds of the said par- 
ish of Red River,” ete. 


The statute under which the prosecution is based provides: 


“ Any officer of this State, or any other person who shall convert to 
his own use, in any way whatever, or shall use by way of investment 
in any kind of property, or merchandise, or shall loan, with or with- 
out interest, or use in any other manner than as directed by the law, 
any portion of public money which he is authorized to collect, or 
which may be entrusted to his safe keeping or disbursement, or for 
any other purpose, shall be guilty of an embezzlement of the same.” 
R. S., See. 903. 


Various defects are charged against the indictment, which may be 
summarized as follows: 


1st. That it does not charge that the funds embezzled were public 
money. 


A sufficient answer is, that the ‘‘ Board of School Directors ” in each 
parish is constituted by law a public corporation, charged with the 
control, adminisfration and disbursement of the school funds; that 
such funds are public money, and that the allegation that the funds 
embezzled were those of said board sufficiently characterizes them as 
‘public money.” 


2d. That it does not charge that Eames was “ treasurer of the 
school fund,” or occupied any fiduciary relation to the Board of School 
Directors. 


The indictment charges that the funds were entrusted to him “as 
treasurer of the public school funds of the parish.” The law estab- 
lishes the office of ‘ treasurer of the public school funds,” makes him 
the custodian of said funds, to be disbursed exclusively on the war- 
rants of the Board of School Directors, and requires his semi-annual 
accounting to said board, or “as often as required.” Act No. 23 of 
1877, §§ 8,11, 13; act No. 70 of 1882, § 2, No. 12. 

Thus, it conclusively appears that the indictment does allege that 
defendant is treasurer, and the law establishes the fiduciary relation 
between that officer and the board. 


3d. The remaining ground of the motion to quash is that the in- 
dictment does not, in its terms, set out the offense denounced by the 
statute, in that it does not allege that the money converted was en- 
trusted to defendant for “ safe keeping or disbursement” or any other 
fiduciary purpose. 





NEW ORLEANS, NOVEMBER, 1887. 





State vs. Eames. 





It is undoubtedly true that the statute makes the purpose of the trust 
an essential element of the crime, and equally true that the indict- 
ment, in order to be valid, must set forth such purpose. 


But it is not essential that the offense should be described in the 
language of the statute. It is sufficient if all the elements of the 
offense are set forth in words of similar import to those employed in 
the statute—that is, in such words as clearly convey the real meaning 
of the language used in the statute. State vs. Williams, 37 Ann. 776: 
State vs. Humphries, 35 Ann. 966; State vs. Hood, 6 Ann. 179. 


The question is simply whether the allegation that the funds embez- 
zled had been entrusted to defendant ‘as treasurer of the public 
school funds,” does not necessarily, ex vi termini, clearly and unequiv- 
ocally import an entrusting “to his safe keeping and disbursement,’ 
as set forth in the statute. 

The office of treasurer of the school funds is one created by a public 
statute which defines its powers and duties, and these last are solely to 
receive and safely keep the school funds, to disburse them ‘‘only on 
warrants drawn” by the Board of School Directors, and to account to 
that body for his “ receipts and disbursements as often as required ” 
by it. Act No. 23 of 1877, §§ 8 to 13. 

The entrusting of school funds to him “as treasurer of the school 
funds” was necessarily an entrusting for the purpose of ‘ safe keep- 
ing or disbursement,” because, under the law, they could have been 
entrusted to him, as treasurer, for no other purpose, 


Indeed, aside from the clear, express definition of the functions of 
lis office in the law creating it, the very word ‘“ treasurer,” as denot- 
ing either a public or private office, has a fixed, general and legal sig- 
nification of the same character. 

. 

Thus Worcester defines it as one having charge of the money, funds 
or revenues of a society, corporation, State or nation.” 

And Mr. Abbott, in his Law Dictionary, yet more pointedly de- 
fines it as the style or title of an officer to whom funds are committed 
to be kept or disbursed,” adding, ‘‘ the function is much the same in 
all cases, to take charge of the funds or revenues as they come in, to 
keep them safely, and make payments from them, as required from 
time to time.” 

It is not, therefore, a mere inference from the words used in the in- 
dictment, but an integral part of their essential meaning, that school 
funds entrusted to defendant ‘‘ as treasurer,” were so entrusted for 
‘‘ safe-keeping or disbursement,” within the purview of the statute. 








| 
| 
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Thus, in Humphries’ case, an indictment under sec. 790 R. S., which 
provides : 

“Tf any person lying in wait, etc., shall shoot, ete., any person, with 
a dangerous weapon, wit the intent to commit murder,” ete., was held 
good, though the words “ with a dangerous weapon” were omitted, 
the court saying: “Shooting a person wilfully, while lying in wait, 
with intent to kill him, cannot be done without a dangerous weapon.” 
35 Ann. 966. 

This precedent more than covers the instant case. 

The public service, however, would be much benefited if prosecut- 
ing officers, in drawing indictments for statutory offenses, would per- 
form the simple and easy task of embodying the words of the statute, fol- 
lowing the “practical hints” of Mr. Bishop on this subject, which should 
be the vade mecum of every district attorney, amongst which are men- 
tioned the following sensible injunctions: ‘“ Never draw an indictment 
except with the statute spread out before you. Always employ the 
exact statutory words, and do not experiment with other words which 
you may deem to be sufficient as substitutes.” Bishop on Statutory 
Crimes, sec. 386. 

But, being satisfied in this case that words used in the indictment in- 
clude the full meaning of those of the statute, and advise the defend- 
ant perfectly of the nature and cause of the offense with which he is 
charged, we think our brother of the district court erred in quashing it- 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled and set aside, and that the case be remand- 
ed for further proceedings according to law. 

Poché and Todd, J. J., having been absent at argument, take no part. 








No. 10,020. . 


Tue STATE EX REL. NEW ORLEANS AND NORTHEASTERN RAILROAD 
Company vs. C. F. Hurt, Justice OF THE PEACE FOR THE NINTH 
WaArD, PARisH OF St. TAMMANY. 


The provision of Art. 165, No. 9C. P., making corporations committing trespass or doing 
damage ‘‘ liable to be sued in the parish where such damage is done or trespass com 
mitted,” does not confer jurisdiction of such action upon justices of the peace away 
from the corporate domicile. The Art. 165 is found under a particular titie of the C. P. 

; _ the first article of which restricts the application of the provisions under said title to 
district courts, and declares that ‘special rules are hereafter established for justices of 
the peace.” Such special rules are found in the following Title IV of said code, articles 
1069 and 1070, of which expressly forbid them from exercising jurisdiction over defend- 
ants domiciled in the State outside of their territorial limits. 
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The case is not affected by the fact that the provision of Art. 165, No. 9, is also embodied 
in section 725 R.S. The same Legislature adopted both the Revised Statutes and the 
Code of Practice, and in cases of conflict, gave precedence tothe latter. By embodying 
the provision as an'amendment to Art. 165 and by leaving Arts. 1069 and 1070 unchanged- 
the legislative intent was fully indicated to maintain the latter in full force. Moreover, 
said articles are in direct conflict with Sec. 725 R. S., and under Art. 3990 R. S. the code 
must be ‘ held and taken as the law governing,” 


PPLICATION for Prohibition. 





Robert Mott, for the Relator. 





The opinion of the Court was delivered by 

Fenner, J. Relator, a corporation domiciled in the parish of Or- 
leans, having been sued before the respondent, a justice of the peace 
of St. Tammany parish, excepted to the latter’s jurisdiction on the 
ground of its domicile. 

The exceptions having been overruled, relator seeks relief in the 
present application for prohibition. 

The claim of respondent to jurisdiction rests upon Art. 165, No. 9, 
of the Code of Practice, which provides that “in all cases where any 
corporation shall commit trespass or do anything for which an action 
for damage lies, it shall be liable to be sued in the parish where such 
damage is done or trespass committed.” 

But this article is found under Title I of Pait II of the Code, the 
first article of which declares: ‘‘ The rules of proceedings contained 
in the present title relate only to the district and parish courts of the 
State. * * Special rules are hereafter established for courts of pro- 
bate and justices of the peace.” 

The special rules referred to respecting justices of the peace are 
found in the following, Title IV, “‘of proceedings before justice of the 
peace,” and articles 1069 and 1070 there found, clearly preclude the 
jurisdiction here claimed over a defendant domiciled in the State and 
outside of the ward and parish of the respondent justice by the fol- 
lowing emphatic provisions: ‘In civil cases within their competence 
justices of the peace can only cite before them such persons as are 
domiciliated or residing within the limits of their jurisdiction, or 
strangers who may chance to be there. In this case the term strangers 
applies to such as have no domiciled or fixed place of residence in the 
State. * * * Justices of the peace shall not hold, exercise or en- 
tertain jurisdiction in any civil matter where the defendant does not 
reside within the limits of his ward.” 

Itia true that the provision of No. 9 of Art. 165 C. P. is also embodied 
in Sec. 725 of the Revised Statutes, but the act No. 341 of 1855, from 
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which it was taken, expressly reserved the above articles of the Code 
of practice from repeal, and the same Legislature which adopted the 
Revised Statutes also adopted the existing Code of Practice, and in 
cases of conflict gave the latter precedence over the former. We con- 
sider that by embodying the provision as an amendment or addition 
to Art. 165, and by leaving articles 1069 and 1070 unchanged, the legis- 
lative intent was clearly indicated to maintain the latter in their 
original force. Moreover, the said articles are in irreconcilable con- 
flict with Sec. 725 R. S., if interpreted to apply to justices of the peace, 
and under Sec. 3990 R. S., the code must be “held and taken as the 
law governing,” 

The jurisdiction asserted by the respondent justice is denied to him 
by the law. 

It is, therefore, ordered that the provisional wnt of prohibition 
herein issued be now made peremptory. 








No. 10,026. 
THE STATE EX REL. N. E. May vs. R. C. Davey, RECORDER. 


If no complaint is made of the legality of a city ordinance alleged to have been violated, 
nor of the regularity of a judgment pronounced thereunder, and there is nothing on the 
face of the papers showing that the charge preferred is not an offense against said ordi- 
nance, an application for a writ of certiorari will be refused. 


ee for Certiorari. 





Walter D. Denegre, Farrar & Kruttschnitt and Henry Dufilho, for 
the Relator. 

Thomas J. Semmes and Hornos & Lee, for the Respondent. 

The opinion of the Court was delivered by 

Watkins, J. The relator was arrested on the charge of having 
violated ordinance 92, Council Series, of the city of New Orleans, and 
brought before the respondent’s court for trial; and, upon hearing, 
was condemned, and sentenced to pay a fine of $25, or, in default 
thereof, to thirty days’ imprisonment in the parish prison. 

His complaint of the proceedings in the respondent’s court is that 
the charge presented did not constitute an offense that is punishable 
by said ordinance ; and that his sentence is, therefore, illegal. 

He represents that the sentence complained of is an unappealable 
judgment, from which he has in vain sought relief by petition to the 
Civil and Criminal District Courts of the parish of Orleans, for writs 
of habeas corpus, and that certioravi is his sole remaining remedy. 
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The ordinarce alleged to have been violated reads as follows, viz: 

“That it shall be unlawful for any person or persons to sell, barter, 
exchange or otherwise dispose of any lottery tickets, or token, policy, 
combination, device or certificate, or fractional part thereof, in any 
lottery drawn, or to be drawn, in or out of the city of New Orleans, 
unless the same be duly authorized by the laws of the State of Louis- 
ana.” 

The affidavit simply charges “ that on the 29th of June, 1887, at No. 
26 Commercial Alley, in this district and city, one N. E. May did then 
and there violate ordinance 92, C. S.” 

The following ticket is annexed to the affidavits filed in this court, 
as a part of the respondent’s return : 





The purchaser of the within described 
LOUISIANA STATE LOTTERY TICKET, 
in accepting this receipt agree to appoint the undersigned as trustee, of 
the origtnal $1 ticket of the monthly La. State Lottery. 
Pool No...... New Orleans, June 25, 1887. 
RE Oks eeindndndshdcedectusetbanadesvnenns the sum of| 


} C for One-Twentieth interest in a . 6 Ee Q 
wT tenth Lottery Ticket numbered : 
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To be drawn on Tuesday, July 12, 1887. & 
[SIGNED) N. E. May, Trustee. @ 
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But there is nothing discoverable on the face’ of the record to con- 
nect it with the charge made against the relator, or to constitute it an 
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essential and integral part thereof; aud the respondent denies in his 
answer that the relator was charged with the saie of any ticket the 
sale of which was not authorized by the law of the State. 

As there is no complaint made of the legality of the ordinance, nove 
of the regularity of the judgment pronounced thereunder, and there is 
nothing to show that the sale of the ticket annexed was the violation 
of the ordinance complained of, there is nothing on the face of the 
record to bring this application within the scope of the supervisory 
power of this court. 

It is, therefore, ordered, adjudged and decreed, that the relator’s 
prayer for the issuance of a writ of certiorari be refused at his cost. 

Bermudez, C. J. and Poché, J. concur in the decree. 





No. 10,030. 
THE STATE EX REL. J. T. NOLAN ET AL. vs. THE JUDGE OF THE 
TWENTY-SECOND JUDICIAL DISTRICT ET ALS. 


A judge who has been recuved has no right to take any judicial action in the case in which 
the recusation has been made 

It does not appertain to him to say that the recusation is not well founded. 

He must, immediately, where he does not acknowledge. proprio motu, that the recusation 
rests on good reason, call in another judge, or lawyer, as the case may be, to determine 
the question on that issue. 

It is not until after the question has been decided adversely to the party raising it, that the 
judge can resume and exercise jurisdiction over the controversy. 

It ought to be well known that, under article 90 of the Constitution, this court has a gen- 
eral supervision and control over inferior courts, regardless of amount, in all cases, other- 
wise proper. 


A PPLICATION for Prohibition. 





G. A. Goudran & R. N. Sims, for the Relators. 





The opinion of the Court was delivered by 

BERMUD&zZ, C. J. This isan application for a prohibition, to pre- 
vent the district judge from passing upon a suit in which he was re- 
cused, and for a mandamus to compel him to call on a judge to deter- 
mine the question of recusation. 

It appears that the relators brought suit before the Twenty-second 
Judicial District Court, setting up certain rights to the ownership and 
administration of a local newspaper, claiming a sequestration of its 
apparatus, and praying that certain parties be enjoined from using the 


same. 
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In their petition the plaintiffs recused the judge of that court on the 
ground of relationship. > 

The clerk issued the sequestration and the injunction, which were 
executed. 

The district judge afterwards, on an application to bond, dissolved 
the writs. 

The plaintiff, now the relators, complain that the district judge had 
no authority to take any action; that he ought to have called in a 
judge to pass upon the recusation, and that, having failed to do so, a 
mandamus should issue to compel compliance with that duty. 

The district judge returns, that this court has no jurisdiction over 
this cause, the matter in dispute in the suit before him not exceeding 
$2000 ; that the clerk had no right to issue the writs ; that the recusa- 
tion is unjustifiable; that he had the right to dissolve the writs on 
bond, ete. ‘ 

It is, indeed, surprising and incredible that, at this late day, article 
90 of the constitution, which vests this cou:t with general supervision 
and control over all inferior courts, to be exereised by the usual rem- 
edial writs, and that the jurisprudence expounding it, which has set- 
tled that this power may be exercised in all cases, regardless of amount 
or matter in dispute—remain ignored by any member of the judiciary 
or bar. 

The objection that the matter involved does not exceed $2000 must 
be at once dismissed, with the hope that it will not be repeated as 
long as the article shall not have been revoked. 

It may well be that the order of the clerk is illegal, that the recusa- 
tion is groundless, but it is unquestionable that it did not lie in the 
mouth of the respondent so to say, under the circumstances. 

It was the undeniable duty of the judge to have stood aside and at 
ounce called upon a judge ad hoc to pass upon the validity of the recu- 
sation, and it was not until after the recusation had been declared 
without foundation that he could take any action in the case. 

The adjudications of this court are quite numerous, and rest on solid 
and conservative considerations. State ex rel. Tyrrell vs. Judge, 33 
Ann. 1293; Wardens vs. Perche, 36 Ann. 160; State ex rel. Segura 
vs. Judge, 37 Aun. 253; State ex rel. Trimble vs. Judge, 38 Ann. 247 ; 
Amaker vs. Vernado, 19 Ann. 381; Hunter vs. Blackmar, Manning’s 
U: C. 427. 

As the district judge had no authority to act in the case as he did, 
it follows that the order which he made to dissolve the writs on bond 
was unwarranted, and so is an absolute nullity. 
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The rights of the defendants to ask the dissolution on bond, or other- 
wise, must, however, remain unaffected, provided it be asserted after 
the recusation shall have been finally passed upon. 

The case presented is a clear one for the relief asked. 

It is, therefore, ordered and decreed, that the respondent judge do 
‘at once withdraw from the case, and call upon a lawyer, having the 
qualifications of a judge, to hear and determine the question of recu- 
sation, and that said respondent judge be prohibited from exercising 
any jurisdiction over the cause, until after said recusation shall have 
been finally determined adversely to the plaintiffs in the case. 

It is further decreed that the dissolving order, made by the respond- 
ent judge, be declared null and set aside, reserving to the defendants 
in the case to urge a demand for a dissolution, in due course, and be- 
fore a proper authority, and that relators recover their costs. 








No. 9947. 


Wipow J. L. Tissor ET AL. Vs. GREAT SOUTHERN TELEGRAPH AND 
TELEPHONE COMPANY. 


There is no authority in any one to treat as a nuisance that which is not so, and whoever 
assumes to abate, as a nuisance, that which is not so, acts at his risks and perils. 

A company which undertakes, under a contract with a municipal corporation, to do a work 
of public improvement, such as laying a fire alarm telegraph, has no right to invade the 
premises of an abutting proprietor and cut off limbs of trees overhanging the sidewalk, 
and which do not obstruct the use 'f the sldewalk, or when the posts and wires could 
have been, with less or no inconvenience, located elsewhere. © 

Even then, it has notthe right to cut off branches so as to leave in the foliage an open space 
ranging in circumference from 25 to 40 feet, for the purpose of passiug an almost imper- 
ceptible wire. 

The city with whom the contract was made did not grant to the company the right of com- 
mitting the acts complained. While the rights ot corporations will be recognized, the 
obligations under which they are to respect those of others must be enforced. 

The damage done can not be said to be irreparable. Time will surely restore the original 
condition of things. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Henry P. Dart, tor Plaintiffs and Appellees : 


‘1. Defendant's employes entered plaintiffs’ premises (in their absence and without their 
knowledge or consent), by climbing the boundary fence, and destroyed the outer limbs 
of two ornamental magnolia trees. This is a trespass, and plaintiffs have their action 
for it, though no other damage be proved. Sutherland Damages, 3, pp. 364, 385, 869, 
469 ; Cooley on Torts, pp. 63-4. 

The wanton destruction of shade trees may be an irreparable injury. Delacaux vs. 
Villere, XI Ann. 39; Sutherland Damages, p 374. See also Wire’s} case, 20 Ann. 500. 
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In assessing damages, in such cases, the injury to the feeling; the conduct of the 
trespassers ; its wan‘onness, etc., are to be regarded. Byrne vs. Gardner, 33 Ann, 9; 
Cooley ; Sutherland ; above cited. Wanton trespass implies malice. Jb. 

Negligence of the employes of a corporation acting within the scope of their employ- 
ment, and in the discharge of their ordinary duties, which amounts to trespass, will be 
imputed as trespass to the corporation. State ex rel. vs. Judge, 33 Ann. 956; Salt Lake 
City vs. Hollister, 118 U, S. 256°; also, 21 How. 202. ‘It is too late to discuss the ques- 
tion, once much debated, whether a corporation can commit a trespass.” Reed vs. 
Bank, 13 Mass. 443; also, 2 Woods, -494. 

The rule is, ‘‘ that the employer or principal shall be responsible in all cases where the 
injury to the third person might have resulted from the negligence or unskilfalness of the 
servant whilst in the immediate pursuit of his master’s business; although in fact it 
did not, but was occasioned by the wilfalness or maliciousness of the servant whilst so 
employed.” American Law Register, Oct. 1887, p. 609, et seq., and authorities there 
cited ; Heath vs. Wilson, 9 C. and P. 607. 


Bayne, Denegre & Bayne, for Defendant and Appellant: 


The city of New Orleans employed defendant to construct a fire alarm telegraph through its 
streets, over a designated route, under the supervision of its commissioner of police 
and public buildings, and in executing this contract. the limbs of two trees which pro, 
jected over and into the street were cut and the foliage trimmed for the passage of the 
wires, and for this plaintiffs claim damages. The streets are for public use, and under 
the administration of the city government. C.C. 454-458; 14 Ann. 842 827; 12 Ann. 
747. City Charter, Acts of 1882, Nov. 20, Sec. 7and 8, p. 20 and 21. 

Branches of trees extending into the street may be cut or trimmed, when they prevent or 
impair a public use, and the fire alarm telegraph is constracted by the city for public 
use. C.C.691; Herbert vs, Benson, 2 Ann. Rep. 271; 12 Ann. Rep. 343-746; Young vs. 
Inhabitants of Varmouth, 9 Gray 386 ; Dillon on Municipal Corporations. Sec. 688 ; Irwin 
Telephone Company, 37 Ann. Rep. 67; Hill vs. Illinois Central R. R. Co., 38 Ann- Rep. 
606 ; Wood on Nuisances, Secs. 111-256. 

The line of the telegraph was constructed under the authority of the city in the exercise of 
power specially given by its charter and its police power, and in the construction no 
more of the limbs were cut or trimmed than was necessary, and the presumption of 
the law is that it was properly done. 28 Ann. Rep. 131; 9 Gray 386; Franz et als. vs. 
S. C.& P. R. R. Co., and city of Sioux City, 7 Northwestern Rep. 472. 

Neither malice nor negligence is in any manner imputable to any of the general officers of 
the corporation. There is no basis for the claim made for punitory damages, and there 
is no proof of any actual damage. 

The general rule, under the law of Louisiana, is that only actual and compensatory dam- 
ages are recoverable for an alleged illegal act, and any exception to this rule involves 
malice. C. C. 2320; Richoux vs. Mayer Bro., Manning’s Unreported Cases, p. 50; Bou- 
lard vs. Calhoun, 13 Ann. 447; Keene vs. Lizardi, 8 La. Rep. 33; Woodenware Co. vs. 
United States, 106 U. S. 435; The State vs. Chapman, 38 Ann. 348. 

If there is any malice shown or outrage committed by the employee in which the employer 
did not participate, and which he did not authorize, the employer is not responsible 
therefor, and this is especially true as to a corpotation. 11 Ann. Rep. 294; 13 Ann. 
Rep. 447; 6 Ann. Rep. 495; 29 Ann. Rep. 792; 38 Ann. Rep. 606, 348 ; 34 California, 594 ; 
19 Michigan, 3; 47 New York, 122; 4 Indiana, 260; 52 Illinois, 256 ; 106 U. S. 435; Green- 
leaf Ev., sec. 253, vol. 2; 4 Exchequer Rep. 580-586 ; McManus vs. Crickett, 1 East. 106; 
Wright vs. Wilcox, 19 Wendell, 345. The two last are leading cases on this subject. 

The public are entitled to the use of the whole traveled street as a public highway, and the 
location of the poles for the fire alarm eight or nine feet from the bank of the bayou, 
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out into the public road, would obst:uct and endanger the lives of persons driving or 
riding upon it. The location was made under the direction of the city ofticers in acco: d- 
ance with the city ordinance, and there is no legal claim for damages. Wood on Nui- 
sances, sec. 256; Dickey vs. Maine Tel. Co . 46 Maine Rep. 483; 37 Wisconsin, 84; 61 
New York, 448. 

There is no proof of any actual damage, and neither the law nor the facts proved in this 
case authorize any judgment for vindictive or puaitory ‘damages. 





The opinion of the Court was delivered by 


BERMUDEZ, C.J. Thisis an action to recover $2500 damages for 
trespass on plaintiffs’ premises, injury done to valuable trees thereon, 
etc., by employees of the defendant company, whose action is char- 
acterized as wanton, malicious and violative of the rights of peti- 
tioners. 

After issue joined by a general denial, the case was tried and a judg- 
ment rendered for $750 damages, from which the defendant company 
appeals. 

The facts do not appear to be disputed: with the district judge, we 
find them to be the following : 

The plaintiffs are the owners of the property, which cost $12,000 
years ago, and has been continually since improved. 

At a distance of between one and two feet within the front line rail~ 
ing, there were four fuli-grown magnolia trees, planted more than 
twenty years ago, which had been carefully nurtured and trimmed, and 
which presented an imposing appearance. They were planted two on 
each side of the entrance gate, at a distance of between twelve and 
fifteen feet apart. 

During the summer of 1886, employees of the defendant company 
entered the premises and climbing the trees to some twenty-five feet 
from the ground, actually did cut off from two of them a number of 
limbs projecting on the street, so as to leave an open space in the 
foliage varying from 25 to 40 feet in circumference. 

In justification the company urges that permission for the cutting of 
the limbs had been previously obtained ; that the branches projected 
over and into the street and were an obstruction operatiug as a 
nuisance, which the city of New Orleans had the right to remove ; that 
the cutting complained of was done in execution of a contract between 
the company and the corporation for the latter’s benefit, or public im- 
provement, namely: the construction of a fire alarm telegraph through 
its streets, over a designated route, under the supervision of the com- 
missioner of police and public buildings; that the trees in question 
were on that route and the limbs cut off were. an impediment to the 
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execution of the contract; that no more limbs were cut than was 
necessary, and the legal presumption is that it was done properly. 

The company repels the charges of malice and negligence, holding 
that, in the absence of such, only actual and compensatory damages 
can be claimed; that there is no proof of real damage, and that puni- 
tory damages cannot be allowed. 

Hence, error is charged in the judgment below, and its reversal is 
asked. 


The evidence shows that when the acts complained of were consum- 
mated, the plaintiffs were away from the State, and that there lived on 
the premises a female servant who had a daughter some twelve years 
old. A gardener occasionally would come merely to keep the garden 
in good condition. 

There is nothing to show that any authority was obtained from either 
of the occupants; but even if there was proof to that effect, it could not 
be considered, for the plain reason that the keepers of the property had 
been placed upon it for its protection and not for its destruction, to 
any extent, and that any permission from them to the contrary was 
bound to be violative of their trust, and so of no value and protec- 
tion. 

Granting the contract for the building of the fire alarm telegraph, 
with the city, it by no means follows that under that contract, which 
is absolutely reticent on the subject, the defendant company acquired 
from the city the right to do that which is charged against it. 

There is no doubt that the streets and sidewalks of a city are not 
subject to any proprietary right or interest on the part of abutting pro- 
prietors. 37 Ann. 67; 38 Ann. 606. 

They are things which belong in common to the inhabitants of cities 
and to the use of which all the inhabitants of the place, and even 
strangers, are in common entitled. R. C.C. 455, 458; 32 Ann. 915. 

Neither can the right of the city to regulate the use of streets and 
sidewalks be disputed, for it has that privilege not only as an inherent 
power to its corporate existence, but also because its charter specially 
vests it with the prerogative. 32 Ann. 915, charter 1882, secs. 7 and 
8, p. 20 and 21. 

It is well settled that, whether the municipal corporation holds the 
fee of the street or not, the true doctrine is that it can do all acts 
appropriate or incidental to a beneficial ise by the public, only where 
it acts in a proper and carefal manner, for it is then only that the ad- 
joining proprietor cannot complain. 
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It is perfectly true that a municipal corporation may, when author- 
ized, expropriate for the purpose of opening streets and making side- 
walks, and that it may cut down trees, dig up the earth, and may make 
culverts, drains and sewers upon or under the surface, grade and level ; 
in fine, do any proper act which may improve the use of the thorough- 
fare and enhance public convenience; but that cuttiag of trees, dig- 
ging up of earth and the other acts must be confined within the limits 
of the street which extends over the space between the front lines of 
property-holders, on both sides, sidewalksincluded. It follows, there- 
fore, the city could not enter the premises of the abutting proprietors, 
cut down their trees or dig up the earth on their premises. Dillon on 
Municipal Corp., 3d Ed. § 688 (544), p. 684. 

It is true that under its charter, already cited, the city is expressly 
vested with the power “to suppress all nuisances;” but this must be 
construed so as to apply to cases of nuisances clearly so, to the detri- 
ment of public health and public convenience; for otherwise the 
removal or abatement would be unlawful. 

Woods, in his treatise on the subject of nuisances, substantially uses 
the following language: (Sec. 740.) 

Where the Legislature confers upon the city the power to remove 
nuisances, this power confers authority, provided the thing be a 
buisance and produces such an injury that an individual injured there- 
by might remove, but not otherwise, and if the authorities abate a 
nuisance, they are subject to the same perils and liabilities as an indi- 
vidual, if the nuisance is not in fact a nuisance. Vd ° ® It 
would indeed be a dangerous power to repose in municipal corpora- 
tions to permit them to declare, by ordinance or otherwise, anything a 
nuisauce which the caprice or interests of those having control of its 
government might see fit to outlaw, without being responsible for all 
the consequences; and even if such power is expressly given, it is 
utterly inoperative and void, unless the thing is in fact a nuisance, or 
was created or erected after the passage of the ordinance, and in defi- 
ance of it. 

The fact that a particular use of property is declared a nuisance by 
an ordinance of the city does not make that use a nuisance, unless it is 
in fact so and comes within the idea of a nuisance. Hence authority 
conferred by an ordinance of the city is no protection against liability, 
unless its unlawful character is clearly established. Therefore (except 
in cases of great public emergency, when the emergency may be safely 
regarded as so strong as to justify extraordinary measures upon the 
ground of paramount necessity, or when the use of property com- 
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plained of is so clearly a nuisance as to leave no room for doubt on the 
subject,) it is the better course to secure an adjudication from the courts 
before proceeding to abate it. 

The author next proceeds, enumerating the recognized cases in which 
municipal corporations may abate nuisances. 


In the present instance there is nothing to show that the overhang- 
ing of limbs of trees, on the sidewalks from within the property, has 
ever been declared by law or ordinance, or even considered as 2 
nuisance. 

In a case in which it was claimed that a verandah extending over a 
sidewalk was a nuisance, as being an obstruction of light and view, 
which ought to be abated, a previous court said that, as to verandahs 
of the kind erected by the defendant, which the evidence shows to have 
become so common of late years, they are obviously, so far as the 
public is concerned, a great improvement as compared with the hang- 
ing galleries and wooden sheds which extend only to the half or the 
third of the width of a sidewalk and from which the drip in rainy 
weather is so great an annoyance to foot passengers. These modern 
verandahs, on the contrary, afford a perfect shelter from the sun and 
weather to passers by the front of the houses to which they are at- 
tached. In sultry climates, the necessity of shade from the sun, to 
health and comfort, has universally introduced the custom of balco- 
nies, or verandahs, which, in this respect, are equally beneficial to the 
inmates of the houses and to way-farers. Durant vs. Riddell, 12 Ann. 
747. 

It is to be noted that the property in the instant case is situate in the 
suburban or rural part of the city, in front of a water-course known 
as a “bayou,” and that right next to the trees, on the street side, there 
exists a small sidewalk of between two or three feet in width. 


To those who live in this climate, particularly during the hot sum- 
mer months, when the thermometer points to about 100, when not 
more, it would be needless to argue that the overhanging of branches 
of maguolia trees on such sidewalks is no nuisance, but on the con- 
trary, actually proves of great relief not only against the heat, but 
also sometimes even against the rain itself. 


The court can take judicial notice of the fact that, on many side- 
walks in the city and its 'subarbs or outskirts, there has been planted 
a number of trees, and it knows that this is done with the formal sanc- 
tion of the municipal authorities, though subject to its good pleasure 
only. Jewell’s Dig. 519. 
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The principles announced by Wood were expressly recognized in 
this State, in Kennedy vs. Phelps, 10 Ann. 227, and were enforced in 
the case of Pontchartrain R. R. Co. vs. New Orleans, 27 Ann. 162, in 
which the city was condemned to pay $30,000 damages for having 
pulled down the depot of the company, which had been considered a 
nuisance and which was not in fact such. 

The same views were entertained in the case of City vs. Wire, 20 
Ann. 500, in which a contractor in laying the pavement on a banquette 
on one of the streets, took up or destroyed common shade trees which 
had been planted there, was held liable in damages and condemned 
accordingly, although he claimed not to have acted with malice. 

The defendants have called our attention to what was said in the 
case of the Earl of Lonsdale, 2 B. and C. 311, by Mr. Justice Bert, and 
which is to the effect that the permitting the branches of trees to ex- 
tend so far beyond the soil of the owner of the trees is an unequivocal 
act of negligence which the injured party may abate without notice ; 
but the learned justice adds, that the security of lives and property 
may sometimes require so speedy a remedy as not to allow time to call 
on the person on whose property has arisen to remedy it and that, in 
gll other cases, persons should not take the law into their own hands, 
but follow the advice of Lord Hale and appeal to a court of justice. 

It may well be that, nnder the circumstances from which the litiga- 
tion arose, the learned justice thought himself authorized to announce 
what he deemed to be a principle; but, from his owa language, this 
course could be justified only where security to life and property would 
require a speedy remedy. 

In France, whose system derives from the Roman law, from which 
we have borrowed the great bulk of our legislation, the code provides, 
with more regard to the rights of ownership, that he, o1 whose prop- 
erty the branches of the trees of the neighbor overhang, may compel 
the latter to cut those branches. C. N. 672. 

It further declares, however, that if it be the roots that have en- 
croached, he has the right to cut them himself. Same article, new line. 

Our code, art. 691, on the subject, is to the effect that, if the neighbor 
suffers any damage from the trees he can oblige the owner to have 
them torn up, or have their branches cut off, which extend over his 
estate. It makes the same provision as the French code when the 
roots invade his estate. 

Had, by some accident, the limbs of the trees on plaintiffs’ property 
been detached therefrom and fallen across the sidewalk, remaining 
there, so as to prevent the use of it by wayfarers, there is no doubt that 
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the city, or any person injured, could have had the right—the obstruc- 
tion proving a nuisance, the necessary remedy having to be applied at 
once—to remove it some way or other, without any notice to the pro- 
prietor of the-trees, even had it been necessary to enter upon the 
premises, as an indispensable means to accomplish the removal, but 
doing no more damage than would be essential to effect the object, re- 
maining liable for any wanton and uncalled for injury. The existence 
of the emergency alone would justify the interference. U.S. Dig. Vol. 
TX, vs. Nuisance, p. 649, Nos. 62, 63, 67 and 68; Cooley on Torts, 47. 


It is upon this principle that, while recognizing the rights of the de- 
fendant to put up poles and run wires thereon this court has, in the 
Irwin case, 37 Ann. 67, relieved the defendant, because the right had 
been exercised with as little inconvenience as possible to the plaintiff 
and to the public. 


The argument is fallacious and a begging of the question, that in this 
case, although the limbs were not strictly a nuisance, they were obsta- 
cles in the way of a public necessary improvement, which had to be 
instantly removed, for it is not found that it was actually impossible 
to put up the posts and run the wires at any other place or otherwise 
than through the space occupied by the branches and the foliage. 


It is apparent from an inspection of the map or plat in evidence that 
it would have been easy to have planted the telegraph posts and run 
the wires on them, ou the other side of the street, on the embaukment 
of the bayou, without interfering with the tow path used for cordelling 
schooners and other craft up and down the water course. 


It is likewise manifest that, even if che posts could not have been 
erected elsewhere, there existed no reason whatever to cut the limbs of 
the trees so as to leave in the foliage an open space ranging from 25 to 
40 feet in circumference, or 8 to 13 feet in diameter, for the mere pur- 
pose of running through that space an almost imperceptible wire. 

It remains to be known how long it will take for other limbs and 
other foliage to grow which will fill up the large opening thus unneces- 
sarily made. 

In the m:antime the inj wy done has surely not been fully repaired. 

While treating of the right which a party may have of removing, 
himself, and without notice, a nuisance really so, Cooley on his work on 
Torts, says: The fact that he is taking the law into his own hands 
imposes upon himself a special obligation to keep clearly within the 
necessity which justifies it, and if he is guilty of wanton or unneces- 
sary violence, he is liable for the excess. 
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From the premises, it clearly follows that, as the overhanging of the 
limbs cut by the employees of the defendant company was not a nui- 
sance, and surely not such as required or authorized an immediate 
removal by the city, the company or any other person, the entry on the 
premises and the cutting were wanton acts which constitute a trespass 
and an infliction of injury to property and feelings which demands the 
allowance of compeusation to the injured party. 


That party in default is surely not the city, for it never expressly or 
impliedly, directly or indirectly, authorized any one of its officials, or 
even the defendant company, to commit the trespass or inflict the 
damage. So that the responsibility rests upon the defendant company 
alone, whose employees represented it and did the acts complained of 
in the performance of service assigned to them in the ordinary cause 
of their employment, and whichacts the company could have prevented 
by giving proper instructions or pursuing some different course. 


While the rights of corporations will be recognized, the obligations 
under which they are placed\ to respect those of others, must be en- 
forced. 


It is hardly necessary to refer to authorities to show that the acts 
done constitute a trespass and entitle the plaintiffs to an indemnity, 
Attention, however, is called to Sutherland on Damages, vol. 3, p. 364, 
374. 385, 398, 469; Cooley on Torts, p. 63, 64, R. C. C. 1934; Delacroix 
vs. Villeré, XI Ann. 39; City vs. Wire, 20 Ann. 500; Hardy va. Ste- 
venson, 29 Ann. 172; Keene vs. Lizardi, 8 L. 26; Brulard vs. Calhoun, 
13 Aun. 445; Salt Lake City vs. Hollister, 118 U.S. 256, and authorities 
therein, all referred to in the elaborate opinion of our learned brother 
of the district court. 

It is evident that the plaintiffs have sustained injury in the wanton 
invasion of their premises, in the unjustified destruction of their prop- 
erty, in the deprivation of material, physical and moral enjoyment, in 
the endurance of aggrieved feelings and in the apprehension of a pos- 
sibly irremediable wrong, for all of which they are entitled to compen- 
satory damages. 

The law on the subject of assessment of damages in cases of offenses 
and quasi offenses leaves much discretion to the judge or jury. R. C. 
C. 1928. . 

The evidence shows the value of the trees, what it would cost to re- 
place them, how long it would take for the newly-planted trees to ac- 
quire the size of those mutilated. It establishes that these were or- - 
naments of the property planted by Mr. ‘Tissot. 
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It does not put a value on the disappointment, mortification and 
other sufferings of the plaintiffs, as such things cannot be said to be 
measurable and appreciable in dollars, though, where there has been 
a mental endurance, some adequate pecuniary compensation must be 
made. 

The Code provides that, in cases of unlawful deprivation of some 
legitimate gratification, although the same are not appreciated in 
money, yet damages are due. R. C. C. 1934; 4 Ann. 440; 10 Ann. 33. 

We deem that, under the circumstances, the damage done is daily 
being repaired and that, in the course of time, it will hardly be per- 
ceptible, so that the original condition of things will be fully restored. 

We do not think, however, in the absence of any fixed rule for the 
allowance of such damages, that the plaintiffs are entitled to recover 
the amounts allowed below. 

It is, therefore, adjudged and decreed, that the judgment of the 
lower court be amended so as to allow the plaintiffs four hundred dol- 
lars ($400), instead of seven hundred and fifty dollars ($750), and 
thus amended, it be affirmed, appellees to costs of appeal. 








No. 10,038. 
JOHN McDOoUGALL vs. PASCAL MONLEZUN ET AL. 


A tax sale is not necessarily cancelled and annulled by a certificate of redemption issued 
under the provisions of section 69 of act 42 of 1871, as such certificate is intended mere- 
ly to redeem immovable property from a previous forfeiture to the State. 

Under that section the privilege of redemption is extended to any person interested, and 
this includes the purchaser at the tax sale. 

If the certificate is made in favor of the original owner, it is competent for the purchaser to 
show that he made the payment out of his own funds with intention to retransfer' the 
property to the former owner, on condition of reimbursement within a given time by the 
latter. 

An action to invalidate a tax sale made under a law of the State is barred by the prescrip- 
tion of three years. Barrow vs. Wilson, 39 Ann. 403, affirmed. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
DeBaillon, J. 


Breaux & Renoudet, for Plaintiff and Appellant. 
Chas. D. Caffery & M. E. Girard, for Defendant and Appellees. 


The opinion of the Court was delivered by 
_ Pocnt, J. This suit involves the title to a tract of land which was 
sold by the tax collector of the parish of Lafayette, wherein the prop- 
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erty is situated, on the 6th of May, 1876, for taxes levied against it for 
the years 1873 and 1874. 

Plaintiff claims under a sale made to him in April, 1833, by Otto 
Meine, the owner of the land at the time that the tax sale took place. 

At that sale the property was adjudicated to William Brandt, who 
sold the land to L. E. Salles in January, 1877. 

The defendant Monlezun purchased the same property from Salles 
in May, 1877. 

Plaiutiff charges nullity and fraud in all these transactions, and 
Monlezun, Salles and Brandt are all thus made parties to the suit. 

The first ground of nullity is a certificate of redemption issued by 
the tax collector and by the Auditor of Public Accounts, under date of 
May 16, 1876, in which it is recited that the taxes and damages for 
which the property had been forfeited to the State had been paid into 
the State Treasury by William Brandt for account of Otto Meine, 
which certificate of redemption was of record at the date of Salles’ 
purchase from Brandt, and of Monlezun from Salles. Hence, plaintiff 
charges fraud and nullity as to a certificate issued by the Auditor of 
Public Accounts under date of December 31, 1876, confirming the ad- 
judication and tax deed made by the tax collector to William Brandt. 

Plaintiff also alleges numerous illegalities, irregularities and inform 
alities in the manner of assessing said property for the years 1873 and 
1874—and in the proceedings which were the basis of the tax sale of 
May 6, 1876. 

Of the number are, want of legal notices, omission to list the prop- 
erty as belonging to a non-resident (Otto Meine, being then a resident 
of New Orleans), absence of required affidavits to assessment rolls, 
omission to sell the lands in fifty acre lots, insufficient and defective 
description of the property, insufficiency and irregularity of advertise- 
ment of the sale, and other informalities of a similar character. 

The defense consisted of numerous exceptions, pleas, answers and 
amended answers, substantially maintaining the legality of the tax 
sale, and the just title of the defendants, ending with a plea of the 
prescription of three years in bar of plaintiff’s suit to invalidate the 
tax sale, and the plea of prescription of five years as curing all defects 
of form and of the proceedings leading to the tax sale. 

At a first trial one of the exceptions urged by the defendants was 
sustained by the district court, whose judgment was, on appeal, re- 
versed by this court, whence the case was remanded to the lower 
court for trial on the merits of the cause. McDougall vs. Monlezun, 
36 Ann. 223. 





NEW ORLEANS, DECEMBER, 1887. 





McDougall vs. Monlezun et al, 


After the cause was remanded the defendants severed in their de- 
fenses, and each of their cases was tried separately, resulting in judg- 
ments against Brandt and Salles, and a judgment in favor of Monle- 
zun, recognizing his title and quieting him in his possession. 

Hence, on issues involving the legality of a certain title we have to 
deal with a singular state of things, exemplified by a judgment which 
annuls the tax sale, and by «nother judgment sustaining the title of a 
purchaser holding under such tax sale. 

Plaintiff is appellant as to Monlezun and appellee as to Brandt and 
Salles. 

After a serious study of the case, including a tedious examination of 
a most cumbersome record, as incomplete as we found it last year, (38 
Ann. 230), we conclude that the case turns on the two following ques- 
tions : 

Ist. Did the certificate of redemption issued on the 16th of May, 
1876, annul the tax sale of the 6th of that month, and restore the 
ownership of the property to Otto Meine ? 

2d. Is that part of plaintiff’s action which seeks to invalidate the 
tax sale of May, 1876, on the alleged grounds of nullities for illegality 
and irregularity of the proceedings, barred by the prescription of three 
years, and has that prescription accrued? 

Ist. On the first point the record shows the following salient facts 
as bearing on the issues which we are called to review : 

The property in suit had been forfeited to the State for unpaid taxes 
of 1873 and i874, in accordance with the provisions of secs. 67 and 68 
of act 42 of 1871, and the certificate of redemption was, under its own 
terms, issued in compliance with sec. 69 of the same act, which reads: 
‘‘ That if any person interested in any lot or lands forfeited to the State 
shall, after the date of the collector’s return, pay to the Treasurer of 
the State or to the tax collector charged with the collection of the tax 
for which said property was forfeited, the taxes for which the same 
were returned, and all taxes subsequently accrued on such land, and 
25 per cent damages thereon, and 25 per cent additional for every 
year or part of year, after one year, the Auditor, upon proof thereof, 
shall execute and deliver to such person a certificate of redemption of 
the same.” * * (Italics are ours). . 

From a careful analysis of the language of that section, it appears 
that the redemption therein contemplated is not from an adjudication 
or tax sale toa third person, but simply from a forfeiture to the State, 
and that no piyment is therein contemplated or suggested from the 

delinquent to the adjudicatee of his property at a tax sale. 
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It will also be noticed that the privilege of redeeming the property 
is not restricted to the former owner, but it is extended to any person 
interested. Hence, it follows that the purchaser at a tax sale made 


- subsequently to the forfeiture to the State is included in the persons 


interested, and that the most frequent exercise of the privilege is 
found at the hands of the purchaser, who thus relieves his purchase 
from the effect of the previous forfeiture to the State. 

The certificate of redemption contemplated in that section is mate- 
rially different from, and must not be confounded with, the redemp- 
tion which results from section 62 of the same act, and therein lies 
the error of plaintiff in claiming that the certificates of redemption 
which issued on May 16, 1876, had the effect of necessarily and abso- 
lutely cancelling the tax sale of May 6, and the adjudication to 
Brandt. 

Sec. 62 of the act provides: ‘“‘ That real estate sold hereafter under 
the provisions of this act or any former revenue act, shall be redeem - 
able by the owners thereof, or their legally authorized agents, within two 
years from the day of sale, upon the payment to the party purchasing 
at the tax collector’s sales of the amount of the purchase-money ‘with 
50 per cent additional and all costs,” * * * (Italics are ours). 

It thus appears that the privilege of redeeming the property is re- 
stricted to the owner thereof, and that the payment is to be made to the 
party purchasing, and not the Treasurer or tax collector. The pro- 
visions of this statute assume that the amount of the taxes due to the 
State has already been paid by the purchaser, and that the forfeiture 
to the State has thereby been cancelled. 

Referring to the certificate, with which we are now dealing, the evi- 
dence in the recoré shows that Brandt, the adjudicatee, had been in 
the habit of paying the taxes cf Otto Meine on the property with 
money which the latter would send him every year. It is shown that 
Meine was notified first that the property had been forfeited to the 
State, and of the payment which he should make without delay to 
save his land. His answer was that he was out of funds. At the sale, 
which soon followed, Brandt bid in the property, with the intention of 
saving it for Meine, obtaining the promise of the tax collector to wait 
for him for six months without increasing’ damages, of which he im- 
mediately informed Meine by letter. 

At the expiration of that time Meine had failed to come to the res- 
cue, and as the tax collector pressed Brandt, who was powerless to re- 
lieve Meine, he sold the property to L. E. Salles, the deputy tax col- 
lector, who made the payment out of his own funds into the State 
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treasury, and for whose benefit, as a purchaser, the certificate of re- 
demption operated, in default of Meine’s compliance with the promises 
made for him by his agent. 


In a letter to his attorney, under date of September 12, 1877, Otto 
Meine corroborates this state of facts, and unequivocally admits that 
he had paid no taxes on the property after the year 1872, thus confirm- 
ing the conclusion that the certificate of redemption did not, and was 
not intended absolutely to enure to his benefit. His assignee is bound 
by his acts and admissions in all these matters. 


The proceeding was irregular, but the only party who could have 
derived any benefit from the irregularity was Meine himself, to whom 
the tax collector had extended an indulgence of six months. 


By the payment, at any time between the 6th of May, 1876, to the 
Ist of January, 1877, of the precise amount of the adjudication, Meine 
would have been the beneficiary of the redemption issued to his agent; 
and it was only on his default that the law took its course, resulting 
in his expropriation, 

We fail to discover avy elements or intentions of fraud in the con- 
duct of either Brandt or Salles, or avy undue advantage which ac- 
crued to either under their management. 


A difference of only $35 appears to exist between the purchase- 
price at the tax sale, and the price ($100), paid by plaintiff to Meine 
for the identical property. 


In addition to the facts hereinabove recited the record shows by 
other circumstances almost conclusive, that the redemption did not 
enure to the benefit of Meine, from the fact that the sale had already 
been made, and that under the sale from Brandt to Salles the latter 
went into possession of the lands, which possession was tranferred to 
Monlezun in May, 1877, from which time he has been in uninterrupted 
possession of the same. This view is confirmed by the Auditor’s rati- 
fication of the tax sale in December, 1876, at which time he certified 
that the lands had not been redeemed by the owner. 


Hence, it follows, as we hold, that the adjudication and tax sale 
of the 6th of May, 1876, was not concelled or annulled by the certifi- 
cate of redemption issued on the 16th of May, of the same year. 


2d. This suit was filed in November, 1883, and the sale attached, 
and took place, as stated, in May, 1876; hence, more than three years 
had elapsed between the date of the sale and the institution of the 
suit. 
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The tax deed is translative of property ; it was executed by a com- 
petent officer, under the provisions of a law of this State—act No. 47 
of 1873; it contains a recital of a compliance with all the formalities 
prescribed by the act; the record shows that, holding under it, the de- 
fendant, Monlezun, has been in possession of the property sold thereby 
for more than three years, and has added to it many and valuable im- 
provements, and the case therefore falls under the prescription estab- 
lished by section 5 of act 105 of 1874. 


1t reads as follows: ‘“‘ Any action to invalidate the titles of any 
property purchased at tax sale under and virtue of any law of this 
State, shall be prescribed by the lapse of three years from the date of 
such sale.” 


In commenting on that provision of law, and measuring its effect 
and bearing on a plea interposed to an action to invalidate a tax sale, 
this court recently said: 


“ This is distinctly a statute of prescription. It operates not upon 
the rights of the parties. It does not purport to validate a title which 
otherwise would be invalid. It simply limits the time within which 
owner of the original title shall be allowed to assert his rights against 
the purchaser at a tax sale.” * * 


“Tt is a mistake to treat this statute as one intended to cure defects 
ia tax titles. Itis a statute of prescription, barring an action, regard- 
less of the merits or demerits of either title.” Barrow vs. Wilson, 39 
Ann. 403. 

Hence, in the instant case, the statute must be construed, under the 
plea interposed as, and held to be an impassable barrier, which elimi- 
nates the very right of the court to investigate or consider the grounds 
of alleged nullity in the tax sale. 


We, therefore, conclude that the judgment in favor of Monlezuan 
must be affirmed, and tine judgments rendered against Brandt and 
Salles respectively, are manifestly erroneous. 


It is, therefore, ordered, adjudged and decreed, that the judgment 
rendered below, against William Brandt and against L. E. Salles, be 
each annulled, avoided and reversed, and that there be judgments in 
favor of each of said parties rejecting plaintiff's demand against 
them and dismissing his action at his cost in both courts, and it is or- 
dered that the judgment in favor of the defendant, Monlezun, be af- 


firmed with costs. 
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No. 9941. 
Mrs. JOHN Faren, Wipow anp Tourrix, vs. T. J. Setters & Co. 


Undera written contract by which the contractor agrees to demolish a building, but con- 
taining a clause that ‘‘the work of demolition is to be carried out according to the direc- 
tions of the supervising architect, whose decisions on all points I agree to accept as 
final,”’ held: that this operated such a reservation of control over the work as prevent- 
ed the contractor from being independent, and created the relation of master and ser- 
vant. 

Held: That even if the relation of contractor and contractee existed, yet, if the latter per- 
sonally interferes in the work, or some part of it, he is responsible for «ny injury to a 
servant of the contractor occasioned by such interference. 

Held: If an injury results to a servant from the combined negligence of the master and fel- 
low-servant, the master is responsible notwithstanding the contributory negligence of 
the fellow-servant. 

The master is responsible for the negligence of a servant who stands as his vice-principal 
and direct representative, invested with his own authority over inferior servants, and 
the latter, when injured by such negligence, are not barred by the doctrine of fellow- 
servant. 

. A servant is only bound to see patent, not latent, defects; mere knowledge of defects will 
not bar recovery for resultant injury uuless accompanied by knowledge that they are 
necessarily dangerous, and he has a right to rely on the superior knowledge and judg- 
ment of his master, and to act on the assumption that the latter will not expose him to 
evitable risk, and has taken proper precaution to guard him from danger. 

When the master has created the danger, he ls bound to guard against it, and if he himself 
does not know or believe that the danger exists. he cannot require superior knowledge 
and judgment from the servant. 


PPEAL from the Civil District Court for the Parish of Orleans. 
ye Houston, J. 


Harry H. Hall, for Plaintiff and Appellee : 


1. Masterand Servant. The risk assumed by the servant is the ordinary hazard incident 
to the employment, and this is synonymous with unavoidable accident. Wood, Master 
and Servant, p. 738. Unless the act is necessarily and inevitably dangerous, no negli- 
gence. Do, 739, 681. Itis not contributory negligence, per se, to engage in a dangerous 
occupation. Beach, Contrib. Neg. 370; Wood, p. 763. 

2. The servant has a right to rely upon the care and superior knowledge, information, 

and judgment of the employer. Wood, pp. 749, 751; Thompson. Neg. p. 975. 

employee is uot bound to inquire as to latent defects. He has a right to presume that 

this injury has been made by the employer upon whom the duty devolves, and although 

the servant may know of the defects, this will not defeat his claim, unless he knows 

that the defects are dangerous. Wharton, Neg. § 215. 

3. A proprietor who retains control may direct what shall be done without liability for in- 
jury to the contractor's servants, provided he does not retain control of the means and 
method of its accomplishment. Wood, 599; v. 594; v. 7 Ann. 321; 45 Ills. 455; 15 
Wall, 649. 

4. The master is liable for subjecting the servant, through negligence, to greater risks 

than those which fairly belong to the employment. Negligence, for which the master 

is liable, is? 

1: Negligence in subjecting the servant to the risk of injury from defective buildings 

or premises ; 


> 
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2. Negligence, where the master, or his vice-principal, personally interferes, and either 
does, or commands the doing of, the act which caused the injury. Thompson, Neg., 2, 
969; Beach, Contrib. Neg. 311, 350; Wood, Mast. and Serv. 676, 837, 699, 843; Wharton, 
Neg., § 205. 

The employer may be guilty of personal neg'ect, connecting itself with the negligence 
of the contractor, so as to render both liable. Cooley, Torts, p. 548. 


Whenever the negligence of the master, united to the negligence of a fellow-servant, 
contributes to the injury, the servant injured thereby may recover from the common 
employer. Beach, Con. Neg. 313; Wharton, Neg., § 234, 913; Thomp., Neg., ii, 913. 
The owner is bound by the same legal obligation to the servants of the contractor, that 
exist as between him and his own servant, to keep the premises in a safe condition, and 
is liable to any of the servants of such contractor for injuries resulting to them from 
defects therein, not under a contract obligation, but by force of the maxim: Sie utere 
tuo ut non alienum ledas. Wood, 699; Wharton, §§ 232, 234, 199 note ; Cooley on Torts, 
p. 549. 

The servant need only raise a reasonable presumption of negligence or fault on defend 
ant’s part. The jury may fairly infer from the fact that he had performed similar acts 
in safety that he was not guilty of negligence in attempting to perform the act which 
caused the injury. Wood, Master and Servant, p. 777. 


Chas. S. Rice, for Defendants and Appellants: 


Wood on the Law of Master and Servant, p. 593: ‘‘ When a person lets out work to an- 


other to be done by him, such person to furnish the labor, and the contractee reserving 
no control over the work or workmen, the relation of contractor and contractee exists, 
and not that of master ard servant, and the contractee is not liable for the negligent or 
improper execution of the work by the contractor.” 


P. 598.—‘* Where a person lets work to be done by another, by contract, or job, which is 


innocent and lawful in itself, but which may, if carelessly or negligently doné, result in 
injury to another, he 1s not charged with liability if such work is, in fact, care!essly 
and negligently performed. He is only liable in such cases when the work to be done 
necessarily creates a nuisance. When it is lawful in itself and in all its details, he is 
not liable for the acts of the contractor or his servants, unless he :.etains control over 
the work and the instruments of its performance. He may personally, or by an agent, 
superintend the work, and direct as to what shall be done, provided he does not retain 
control over the method and means of its accomplishment. Thus, where a person, in 
erecting a building upon a public street, lets out the stone work to be done by a con- 
tractor, under the direction and to the satisfaction of a superintendent employed by 
him, this reservation is not such a reservation of control over the method and instrn- 
ments of accomplishing the work, as renders him liable for an injury resulting from the 
negligent execution of the work by the contractor.” See Park vs. Mayor, etc., 4 Sel- 
den, N. Y., 222; Gallagher vs. Southwestern Exposition, 20 La. 943 ; see, also, Wood on 
Railway Law, vol. 2, p. 1009 et seq.; Patterson's Railway Accident Law, p. 119 to 130, 
Hunt vs. Penn. R. R. Co., 51 Pa. Stat. 475: 80 Pa. Stat. 105-6, Wray vs. Evans; 
Shearman & Redfield on Negligence, p. 95; Camp vs. Warden St. Louis Church, 7 Ann. 
324-6. 


Even if there were serious doubts as to the meaning of those parts of the contract, which 


have been, it is contended, incorrectly interpreted in plaintiff's petition, their interpre - 
tation by the conduct of the parties thereto, which would create the law as to third 
parties, removes that doubt. 


Art. C. C. 1956—‘‘ When the intent of the parties is doubtful, the construction put upon it, 
by the manner in which it has been executed by both, or by one with the express or 
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implied consent of the other, furnishes a rule for its interpretation.” See Charge to 
Jury, Record, p. ; 

*: Optima legum interpres consuetudo,” 

And if there were doubts, the inte~pretation would be in favor of these defendants. Art. 
C. C. 1957. 

Beach on Contributory Negligence, p. 369: ‘‘ The servant is held, by his contract of hiring, 
to assume the risk of injury from the ordinary dangers of the employment; that is to 
say, from such dangers as are known to him, or discoverable by the exercise of ordinary 
care on his part. He has, therefore, no right of action, in general, against his master for 
an injury befalling him for such acause. His right to recover wil! often depend upon 
his knowledge or ignorance of the danger. If he knew of it, or was under a legal obli- 
gation to know it, it was a part of his contract. and he cannot recover.” 

P. 368—‘‘ If the servant runs the risk with his eyes open, he will ordinarily have no reme- 
dy, no matter what the knowledge on the part of the master.” 


P. 370—‘‘ It is the rule applicable to this subject, that, if the servant, when the defect or 
danger is brought to his knuwledge—when he discovers that the machinery, buildings, 
premises, tools or any other instrumentalities of his labor are un afe or untit, or that a 
fellow-servant is careless or incompetent—continues in the employment, without pro- 
test or complaint, he is deemed to assume the risk of such danger, and to waive any 
claim upon his master for damages in case of injury.” 


Cooley on Torts, p. 451—‘‘ The terms in which the proposition has been stated will exempt 
the master from responsibility in all cases where the risks were apparent and volun- 
tarily assumed by a person capable of understanding and appreciating them.” 

Leary vs. Boston and Albany R. R. Co., 139 Mass. 584: ‘‘ But the servant assumes the dan- 
gers ot the employment to which he voluntarily and intelligently consents, and, while, 
ordinarily, he is to be subjected only to the hazards necessarily incident to his*employ- 
ment, if he knows that proper precautions have been neglected, and still knowingly 
consents to incur the risk to which he will be exposed thereby, his assent will dispense 
with the duty of the masier to take such precautions." 

In Coombs vs. New Bedford Cordage Co., 102 Mass. 596, the Court charged the jury that, 
‘if the plaintiff, being of sufficient age and intelilgence to understand the nature of the 
risk to which he was exposed, and with full notice of the dangerous nature of the ser- 
vice which he undertook, chose to“contract to do it, he assumed all such risks as were 
clearly within the scope of his employment, and no implied contract could arise on the 
part of the master to indemnify him against the consequences of such risks.” 


‘‘The instructions,” said the Appellate Court, ‘‘ were carefully framed and well adapted to 
impress the true distinctions upon the minds of the jury.” 

Cooley on Torts, p. 155—‘‘ It has often been, and very justly, remarked, that a man may de- 
cline any exceptionally dangerous employment, but if he voluntarily engages in it, he 
should not complain because it is dangerous.” 


In an English case, Thomas vs. Quattermaine (Railway and Corporation Law Journal, 
April 30, 1887), the High Court of Appeals said: ‘‘The workman who goes to work at 
a particular place, or continues working there with knowledge of the state of things 
there existing, does so voluntarily, and has himself caused his exposure to the risk.”’ 


A very clearly stated case, upon this point, but too extended to quote, is that of Sullivan, 
Administrator, vs. Louisville Bridge Co., 9 Bush (Ky.) 85. 


In Assops vs. Yates, 2 Hurl. & Normans, 767-70, it was contended that there was case for 
the jury. ‘‘ We think not,” said the Court, ‘‘first, after having complained of the 
hoarding [without promise of remedy], and knowing all the circumstances, he volun- 

tarily continued the work.” 
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See, also, Dillon vs. Union Pacific R. R. Co., 3 Dillon, 328; Hough vs Railway Co , 100 U’ 
S. C., 224; Kelley vs. Silver Sprimg Co.. 34 Am. Rep. 615-620; Thompson on Negli- 
gence, vol. 1, pp. 1008, 905, 996, 936-7, 940 2. 

In Sweeney vs. Bertin & Jones Envelope Co., 5 N. E. Rep. 359, a very recent case decided 
by the Court of Appeals of New York, that Court said: -*The servant accepts the ser- 
vice subject to the risks incident to it ; and where the machinery and implements of the 
employer's business are, at the time, of a certain kind and condition, and the servant 
knows it, he can make no claim upon the master to furnish other or different safe. 
guards.” 

Cases could be added ad libitum. 

While the defense goes to claim of plaintiff, it is submitted that, even if liable, the verdict 
of the jury against them is excessive. Poirier vs. Carroll 35 Ann. 708. 


‘ 


The opinion of the Court was delivered by 


FENNER, J. The defendant firm became the purchaser of the im- 
mense structure known as the Main Building of the World’s Exposition, 
erected in the Public Park of the city of New Orleans. The object of 
the purchase was to demolish it and to convert its materials into 
marketable lumber. The building was one of the largest ever con- 
structed, covering a space of about 1300 by 900 feet. It was built for a 
temporary purpose and with great haste. The height and breadth of 
its spaus were unusually large and many of the timbers were of great 
size and weight, the whole secured by an elaborate system of rafters, 
ridge-pieces, purlines, braces, etc. The work of its safe demolition 
was one of great magnitude and requiring skill and care. 

Defendants entered into a written contract with one J. H. Lynch, 
the pertinent portions of which are as follows: that Lynch was “to 
take down and lower on to main or ground floor of building the whole 
of the trusses of various sizes, namely, the 75 foot spans and fifty foot 
spans. In effect, the whole of the internal framing of the building 
with the exception of that portion known as the gallery section, etc., 
etc.” * * * “The word truss, or section aforenamed is to mean the 
whole of the frame work which is in position or place between two uprights 
or posts, and to include plates, braces, jack-rafters, ridge-pieces, purlines, 
double posts or uprights supporting plates on which foot of seventy-five 
and fifty foot spans rests, and also includes the main uprights or posts, 
the whole to be lowered and piled in their respective sizes and scant- 
ling, ete.” Lynch further agreed “to use all necessary and proper 
braces, struts, etc., so as to secure the safety of the various parts or 
portions of the above building. The whole of the work of demolition 
to be carried out according to the directions of the supervising architect, 
whose decisions on all points in dispute, I (Lynch) agree to accept as final. 
If, at any time, I do not use dne diligence and dv not push the work 
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or carry it out to his satisfaction, and notice in writing having been 
given me and I failing to carry out the instructions, I agree to forfeit 
this contract and give up all claim to any money or moneys that may 
be due to me. I do further agree to accept all responsibility with re- 
gard to any accident that may befall or happen to any of my em- 
ployees or laborers.” Lynch was to receive $5.00 for each truss low- 
ered, ‘‘ weekly payments to be made at the rate of fifty per cent. on 
amount of work done on certificate from supervising architect, the re- 
mainder to be paid on completion.” 

We take occasion now to say that the agreement as to Lynch’s re- 
sponsibility for accidents to employees is brutum fulmen at to plaintiff, 
aud this is admitted by defendant’s counsel. 

The supervising architect, referred to in the contract, was one em- 
ployed by Sellers & Co., who resigned immediately afterwards and no 
other was employed, the only substitute being a police officer having 
no pretensions to being an architect, whom Sellers & Co. engaged 
simply to keep the record of Lynch’s work and to give him certificates 
for payment. 

Immediately after the contract, Sellers & Co. proceeded, through 
other employees, in advance of Lynch’s work, to strip the building, 
not only of the sheathing but of many of the important braces and 
purlines. The purlines are heavy cross-timbers connecting the im- 
mense successive trusses or spans with each other, fitted at each end 
into a slot in the trusses and secured by nails. They were of prime 
importance in strengthening and maintaining the structure. There 
were 18 of them between each pair of trusses. Sellers & Co. removed 
all except one on the 50 foot spans and three ou the 75 foot spans, the 
last being one running along the crest of the tiusses and one on each 
side. The testimony is conflicting as to the number and location of 
the braces removed, and the matter is of slight consequence. ‘There 
is no question that the result of Sellers & Co.’s work was to weaken 
the structure beyond the point of security, to make it dangerous to 
the lives of all who entered it and to add enormously to the hazard of 
Lynch’s work. In point of fact, over forty of the trusses fell of their 
own weight at different times, and without doubt the whole of the 
structure was weakened, jarred and in many parts thrown out of 
plumb. The building was thereby converted into a public nuisance 
dangerous to all who approached it, and it was subsequently con- 
demned as such in an official report of the city surveyor. 

The expert witnesses all agree that, the method of demolition thus 
adopted by Sellers & Co. was improper, unsafe and unscientific, and 
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that the braces and puriines, or at least a greater number of them, 
should have been left for removal in connection with the trusses 
themselves as evidently contemplated by the contract, aud as no 
doubt would have been done had the work proceeded under the direc- 
tion of a competent architect. 

Under this condition of affairs Lynch proceeded with his work and 
safely removed a large number of the trusses. The method of re- 
moval adopted was to bring a derrick up close to the truss and lash the 
latter securely to the derrick so as firmly to support it and hold it in 
positivn ; then to fasten a gant line to the purline and to disengage 
the latter from the truss by tension on the - line, to tear it from its 
fastenings and then to lower it. 

Oo the occasion with which we are concerned this work had pro- 
gressed as usual, the truss had been secured to the derrick, and Faren, 
Lynch’s employee, reached over ou the purline for the purpose of 
fastening the gant line to it, when the purline slipped from its sup- 
ports, plunging Faren in a fall of seventy-five feet, accompanied by 
the purline itself which fell on him, oceasioning his death. 

The widow and minor children bring the present action against de- 
fendant for damages, and, on the verdict of a jury, recovered a judg- 
ment for $5000, from which the defendants appeal. 

The grounds of defence, as we understand them, are threefold, viz. : 

Ist. That Lynch was an independent contractor, and therefore that 
the relation of master and servant did not exist between defendants 
and Faren, the employee of Lynch. 

2nd. That if Lynch was not an independent contractor, then that he 
was a fellow servant of Faren, and the injury resulting from Lynch’s 
fault, Faren cannot recover. 

3rd. That Faren knew the danger and assumed the risks of the 
work, and therefore cannot recover. 

I. 

Both parties quote and accept the exposition of the doctrine of in- 
dependent contractor given by Wm. Wood in his work on Master and 
Servant, viz.: ‘‘ When a person lets out work to another to be done 
by him, such person to furnish the labor and the contractee reserving 
no control over the work or workmen, the relation of contractor and 
contcactee exists, and not that of master and servant, and the con- 
tractee is not liable for the negligent or improper execution of the 
work by the contractor.” Wood on Master and Servant, p. 593. 

This is a sound and conservative principle, but the element essential 
to the discharge of the contractee from responsibility is that he shall 
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not reserve control over the work. This does not mean that he may 
not reserve a certain kind of power of direction as to the thing to be 
done, provided the method and instruments of doing the thing are 
left under the exclusive control of the contractor. ‘ The simple test 
is,” says Mr. Wood, ‘‘ who has the general control over the work ? 
who has the right to direct what shall be done and how to doit? And 
if the person employed reserves this power to himself, his relation to 
his employer is independent and he is a contractor; but if 1t is re- 
served to the employer or his agents, the relation is that of master and 
servant.” Wood, 614. 

In the leading case of Camp vs. the Church Wardens, the contract 
was for the reconstruction of a cathedral according to certain plans, 
the contractor agreeing to act “‘ under the direction and superintend- 
ence of the architect appointed by the wardens.” The court found the 
injury resulted from defects in the plan pursued in prosecuting the 
work as well as from negligence in the contractor, and held both liable 
in solido, on the ground that the plan or method of prosecuting the 
work was under the control of the architect. Camp vs. Church 
Wardens, 7 Am. 322. 

In another case before the Supreme Court of the United States, the 
contract was for the building of a wharf by the contractor for a rail- 
way company, and the contract contained the clause: “ It is understood 
and agreed that the said G. W. Bayley, division engineer of the com- 
pany, shall supervise and direet the work herein agreed to be done, 
and that the said work shall be done to his said satisfaction.” Con- 
sidering the nature of the work, the court held that this clause oper- 
ated a reservation of control over the method of conducting it which 
rendered the company responsible for injury resulting from defect in 
such method. R. R. Co. vs. Hanning, 15 Wall. 650. 

A recent case, perfectly analogous to the instant one, arose before 
the Supreme Court of Massachusetts, where the contractor entered 
into a written conffact with trustees, by which he agreed “to take 
down the entire building known as the A. house, or so much theroof 
as the trustees may request,’ and which also provided, “ All of said 
work to be done carefully and under the direction and subject to the 
approval of the trustees.” The court beld that this reservation of con- 
trol implied that the contractor “‘ was subject to their orders as to the 
time and manner aud mode of doing the work; that they had the right 
to step in and say to him, ‘you are not doing this as we directed you 
to do it; we direct you to do thus and so, and we direct you to do this 
in the other way,’” and that this brought the case within the relation 
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of master and servant,” and rendered the trustees responsible for in- 
juries resulting from the negligence of their employee. Linnehan vs. 
Rollins, 137 Mass. . 

In the preset case, two things are apparent on the face of the con- 
tract, viz.: Ist. That the work referred to in the contract embraced 
the entire demolition of the internal framing of the building, including 
removal of braces and purlines. 2d That the entire order, method 
and plan of this work of demolition was subject to the control of de- 
fendants through their agent, the supeivising architect, whose direc- 
tions Lynch was bound to obey under penalty of forfeiting all his 
rights. The nature of the work was such that nothing else but the 
method of doing it required the supervision of an architect, and we can 
see no other possible construction of the language employed. 

If the architect bad directed or permitted Lynch to strip the build- 
ing as actually done by defendants, before removing the spans, Lynch 
would have been the servant of defendants quoad the adoption of this 
method, and they would have been responsible for any injury resulting 
therefrom. Afortiori are they responsible when they themselves 
adopt this method and do this part of the work themselves. 

All authorities agree that the immunity of a contractee depends on 
his entire abstinence from control, and that if he personally interferes 
in the work and assumes control of it or of some part of it, and through 
such interference, whether as a direct result or as a consequence 
thereof, injury results to a servant, he is responsible. 2 Thompson on 
Neg., p. 913, No. 40; Wood, Mast. and Servant, p. 837; Wharton on 
Neg. §§ 186, 205; Cooley on Torts, p. 548; Gilbert vs. Beach, 16 N. 
Y. 608; Hefferman vs. Benkard, 1 Robt. 432. 

It is perfectly clear that the stripping of the building by the re- 
moval of the purlines and braces was an essential part of the work 
covered by the contract; that the time, order and manner of their re- 
moval formed important elements of the method to be adopted in 
effecting the demolition ; that the adoption of the particular method 
here pursued was the direct act of defendants themselves; that it 
was a vicious, faulty and dangerous method, and if the injury to Faren 
happened as a direct result or consequence of this fault, defendants 
cannot shield themselves from responsibility under the doctrine of in- 
dependent contract. 


Il. 


The evidence leaves no doubt that the accident to Faren was the 
consequence of the acts of defendants in stripping and weakening the 
building. No other cause is assigned for the breaking of the fasten- 
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ings and the detachment of the purline from its supports, without 
which it could not have falleu. This detachment resulted from the 
spreadiug of the trusses occasioned by the removal of the numerous 
purlines and braces which held them in position, and by the jarring to 
which the building had been subjected in this unsafe condition. As 
to whether this spreading occurred before or after Lynch began work 
on this particular truss the evidence is conflicting ; but it is sufficient 
to say it could not have occurred at all but for the removal of the other 
purlines and the strain to which the struectare had submitted. 

It is claimed, however, that, notwithstanding the fault of defend- 
ants, the accident would not have happeved but for the fault of Lynch 
in failing to comply with the stipulation in his contract requiring him 
‘*to use all necessary braces, struts, etc., so as to secure the safety of 
the various parts of the building.” 

This may or may not be true; but conceding. it to be true, this 
would only serve to impute the accident to the combined faults of de- 
fendants and of Lynch, and the effect would be, not to discharge de- 
fendants, but merely to make Lynch responsible in solido with them. 
Camp vs. Church Wardens, 7 Ann. 322; Cooley on Torts, p. 548. 

If we treat Lynch as a servant and not as an independent contrac- 
tor, and Faren, as a fellow servant, this would afford no protection to 
defendants. The doctrine is well settled that “if the negligence of 
the master had a share in causing the injuries of plaintiff, the master 
is liable, notwithstanding the contributory negligence of his fellow- 
servant.” Grand Trunk vs. Cummings, 106 U. 8S. 700; Beach on 
Cont. Neg., §96; Wliarton on Neg., §$§ 234, 913; 2 Thomp. Neg., p. 
913. 

Moreover, under this view of Lynch's relation as a servant, he 
would be, as to Faren, a vice-principal or direct representative of the 
master, to whom Faren would owe the same obedience as to the mas- 
ter himself, and for whose negligence the master would be responsible 
as fur his own. Chicago, ete., R. R. Co. vs. Ross, 112 U. S. See, 
377; Towns vs R. R. Co., 37 Ann. 632; Wood on Master and Servant. 
p. 865. 


Ill. 

The final contention of the defense is that Faren knew the danger, 
and assumed the risk of the work in which he was engaged. 

Without discussing the nice distinctions underlying the application 
of the principle referred to, it is sufficient to say that the servant is 
only bound to see patent defects, not latent ones ; that mere knowledge 
of defects will not bar his recovery unless accompanied by knowledge 
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that the defects are dangerous, and that he has a right to rely upon 
the care and superior knowledge and judgment of his employer, and 
to act upon the assumption that the latter would not expose him to 
unnecessary risk, and has taken all proper precautions to guard him 
from danger. Wood, Master and Servant, pp. 681, 738-9, 763; 2 
Thompson, Neg., p. 975; Wharton, Neg., § 215. 

Here the defect which occasioned the injury, viz: the disengagement 
of the purline, was latent and, of course, entirely unknown to Faren, 
as otherwise he would not have trusted his weight upon it. It was the 
result of the vicious and faulty method of demolition adopted by de- 
fendants, the more faulty because they dispensed with the supervising 
architect required by their contract, whose better judgment would, 
doubtless, have prevented such imprudence. At all events, they cre- 
ated the danger, and were under the highest obligation to guard 
against it. They admit that they did not know or believe that there 
was danger. How can they require of Faren more knowledge or bet- 
ter judgment than their own? He, on the contrary, had the right to 
rely on their superior knowledge and judgment. He had been en- 
gaged on this work from the beginning. Notwithstanding the strip- 
ping, a very large number of the trusses had been lowered without ac- 
cident. He was not bound to anticipate that this particular purline 
was disengaged, or held to assume the risk of such a peril. 

The principle invoked by defendants has no application to this case, 
and as the injury happened by their fault, they must respond for the 
damages. 

The verdict of the jury was unanimous as to defendants’ liability, 
one juror stating that he disagreed as to amount of damages allowed, 
without stating whether he thought they should be greater or less. 
The jury acted under a charge of the judge, unusually full and clear, 
and certainly as favorable to defendants as the law would justify. 
The judge, in overruling the motion for new trial, announced his con- 
clusion that the law and the evidence were in favor of plaintiff. 

After a painstaking study of the record, we agree with him. 


Judgment affirmed. 


Poché, J. takes no part in this opinion and decree, having not heard 
the argumentof the case. 








NEW ORLEANS, DECEMBER, 1887. 





Jermann vs. Tenneas et als. 


No. 9938. 
Mrs. JOSEPHINE JERMANN Vs. Mrs. MARY TENNEAS ET ALS. 


When a man contracts a second marriage whilst his first wife is living and undivorced, and 
dies leaving property acquired during the second marriage, if the second wife married 
in good faith, the estate will be shared equally by the two wives. 

Where after the death of the husband the widow of the second marriage recovers an im 
movable, which had been acquired during her marriage, but from which the husband 
had been illegally evicted before his death, the property, tugether with its fruits and 
revenues recovered at the same time, will belong to the second community and be snb- 
ject to be equally divided between the two widows. 

‘The widow of the second marriage is only accountable for the revenues of the property in 
her possession received by her after the dissolution of the marriage from judicial de- 
mand. She is a possessor in good faith. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


J. O. Nixon, Jr., for Plaintiff and Appellee. 
Braughn, Buck, Dinkelspieland Hart, for Defendants and Appellants. 


The opinion of the Court was delivered by 
Topp, J. The petition alleges in substance: 


That Francis Jermann, alias Germaine, contracted marriage with 
the plaintiff, Josephine Atlinger, in Germany in 1851, and that there 
was born of the marriage one child, Josephine Jermann, who joins in 
the suit. 


That shortly after the birth of the child, the said Francis emigrated 
to the United States, leaving his wife and child in Germany. 

That after his arrival in this country he contracted a second mar- 
riage in the city of New Orleans with one Mary Tenneas, of which 
marriage there were eight children born, who are named in the peti- 
tion, and with their mother are made defendants in the suit. 

That Francis Jermann died, in this city, on the 2d June, 1873, leav- 
ing an estate, consisting mainly of certain city lots and buildings de- 
scribed in the petition, which were acquired during the existence of 
the second marriage. 

That this property, though inventoried as belonging to the succes- 
sion of said Jermann, had been sold at sheriff’s sale prior to bis death, 
but that in a suit brought after his death by the widow of his second 
marriage, the sheriff’s sale had been annulled and the property restored 
to the succession, and rents of the same recovered to the amount of 
$7311. 

This immovable property, the money thus recovered for the rents of 
the same, and the revenues thereof since it came into the possession of 
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the defendant Mary Tenneas, widow of the second marriage, are asked 
to be community property between the deceased Francis Jermann and 
the defendant and Mary Tenneas, his second wife, but one-half of it 
is claimed to belong to the plaintiff, Mrs. Josephine Jermann, the first 
wife. 

There is bo money judgment prayed for against: the children of the 
second marriage. 

To this petition there was an exception of “no cause of action” 
filed. 


Upon this exception judgm nt was rendered as follows (quoting) : 


“It is ordered that the exception ad ® * in so far as con- 
cerns the money demand against the heirs be maintained, and as to 
the widow, Mrs. Mary Germaine, as far as same concerns rents and 
revenues up to judicial demand be alto maintained, otherwise over- 
ruled. 

From this judgment the plaintiffs have appealed. 

The appellants do not complain of the judgment so far asit relieves 
the heirs of 1 demand for a money judgment, or of any liability for 
money received by their mother from any source. 


There is, however, some obscurity in the language of the judgment, 
but we construe it to mean and hold that the defendant, Mary Ten- 
neas, widow, is not liable for the revenues of the property since she 
recovered possession of it, after annulling the sheriff’s sale, prior to 
judicial demand. Thus leaving intact the demand for the recovery of 
one-half of the immovable property and one-half of the money re- 
covered from the rents of the s.me by the defendant under the judg- 
ment against the party holding under the sheriff's sale. 


The theory of the plaintiff’s suit is that the community growing out 
of the second marriage of Jermann is composed : 

1. Of the immovable described. 

2. Of the rents recovered for it whilst it was out of the possession 
of the defendant. 

3. The revenues of the property after possession was recovered by 
the defendant and before judicial demand. 

4. The revenues after judicial demand. 

As we construe it, the judgment maintained the suits in all the 
above items save the third—i. e., as to the revenues of the property 
received before the institution of the suit. 


A reasonable construction of the language of the judgment can admit 
of no other conclusion. 
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The second item above embraces only money collected for the second 
community—on account of revenues it is true—but not of revenues 
received from the property by the widow whilst in her possession, but 
for revenues enjoyed by another whilst the possession of the property 
was illegally withheld from her and she was seeking to recover it. 


The property itself was not in the posse sion of Jermann at the time 
of his death. It had been sold at sheriff’s sale. It was afterward re- 
covered by the widow, and with the property was recovered also its 
fruits during the time it was held by the purchaser under the illegal 
sale. Both parties admit that the property its lf belongs to the com- 
munity, notwithstanding it was not in possession of the community 
when it was dissolved by the death of Jermann, and we cannot per- 
ceive why the fruits of that property, when recovered, did not have the 
same status as to ownership or title as the property itself. 


The only question, therefore, really presented for our solution is, 
whether there was any liability shown by the petition against the de- 
fendant widow of the second marriage for the revenues of the prop- 
erty received by her before the institution of this suit whilst in her 
possession. 


It is not charged in the petition that the marriage with Jermann was 
contracted by herin bad faith ; on the contrary, taking the allegation 
and prayer of the petition as a whole, it is fairly deducible that it is 
admitted that she entered into marriage in good faith, in entire igno- 
rance of the previous marriage of her husband and of his having an- 
other living wife. 


Being thus in good faith as to tie marriage, she had a right to be- 
lieve, and did believe, that she was the owner of one-half of the prop- 
erty acquired during her marriage and the usufructuary, as widow in 
community, of the other half and thus legally entitled to receive its 
fruits and revenues. In other words, that she was strictly a possessov 
in good faith, and she so remained until informed by this suit of the 
prior marriage of her husband of the existence of his first wife. 


The counsel for plaintiff contend that the question of possession in 
good faith, and the rights incident thereto, has no application under 
the circumstances of this case, but only applies to petitory or posses- 
sory actions, but we cannot concur in this view. It is of wider scope 
and significance. 


It is in truth the broad principle of equity, of universal application, 
that a person in possession of an immovable under a just title right- 
fully and legally entitled to believe he is the owner of the premises, 
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cannot justly be condemned to pay its revenues to another before the 
same are demanded of him, and his right to receive them is questioned. 

We are supported in this conclusion by the decision in the case of 
Hubbel vs. Inkstein (7 Ann. 252), where the question was directly 
presented. It is true that in that case the party sued had been put 
into possession of the property by an order of court as widow aud 
usufructuary ; but that circumstance does not effect the principle un- 
derlying both cases. 

With the construction placed on the judgment appealed from as 
above stated, we find no error in it, and it is therefore affirmed with 
costs. 








No. 9922. 
S. D. CARPENTER vs. S. B. Camp ET ALs. 


The books of a commercial partnership are receivable in evidence, and are encitled to great 
weight and consideration when they bear upon the disputed questions of fact and with 
reference to which the testimony of witnesses is conflicting. 

In case the business of the partnership has been almost exclusively conducted by one mem- 
her of the firm, and the books have been kept by him, the other is entitled to introduce 
evidence of the incorrectness of the entries contained therein, and also to show that 
others, not entered, should be made; but this is subject to overthrow by countervailing 
testimony. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 





Samuel Matthews and Leonard, Marks @ Bruenn, for Plaintiff and 
Appellee. 
A. A. Browne and David N. Barrow, for Defendants and Appellants. 





The opinion of the court was delivered by 

Watkins, J. This is a suit for a partition of the property of a saw- 
mill partnership, by licitation, and the setulement of its affairs be- 
tween the partners. 

The wife of the defendant (Camp) was made a party to the suit, but 
upon the exception of the curator ad hoc appointed to represent her, 
an absentee, it was dismissed as to her. Upon like exception the at- 
tachment was dissolved and the garnishees discharged. 

At this juncture, the defendant, Camp, likewise a citizen of Hall- 
ville, Texas, appeared by counsel and filed an answer, and submitted 
himself to the jurisdiction of the court. There is no dispute in re- 
spect to what property remains for division and partition, and none in 
regard to the necessity and propriety of sale to effect it. 
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It appears that, prior to March, 1882, there was a partnership exist- 
ing between J. H. Mallory and the plaintiff in the saw-mill business. 
The domicile was in Caddo parish, this State, and the defendant, 
Camp, was employed by the company, at a salary of $4 per day, with 
an eventual interest in the business. It was in contemplation of the 
parties—a part of their agreement—that, when the net earnings of the 
mill should pay the amount of the original ifvestment, Camp should 
become a partner. Before this arrangement was consummated the 
plaintiff became the owner of Mallory’s interest in the plant, and it 
was transferred to Hallville, Harrison County, Texas, in March, 1882. 

Camp, assuming, and obligating himself to pay the deficit on the in- 
veatment of Carpenter and Mallory of $1590 24, was admitted into 
full and equal partnership with the plaintiff. 

The style of their firm was S. D. Carpenter & Co. 

This contract was a verbal one. 

The mill was operated at Hallville, Texus, from date of its estab- 
lishment there until the 19th of June, 1883, when Camp, acting for S. 
D. Carpenter & Co., sold the entire plant to one J. J. McDearmont, 
for the price of $5611 23. He removed same to the parish of Iberville, 
this State, and therein re-established it, and began the manufacture of 
lumber. He made various payments on the purchase-price, whereby 
same was reduced to $1932 80, as shown by the books of S. D. Car- 
penter & Co. In the meanwhile Camp purchased from McDearmont 
an undivided half interest in the plant, and they formed a new part- 
nership, styled McDearmont & Camp. 


In so doing Camp assumed and promised to pay to S. D. Carpenter 
& Co. the balance due them by McDearmont on the purchase-price of 
the mill. Subsequently McDearmont & Camp became insolvent, and 
made a cession, and upon their schedule of liabilities placed S. D. 
Carpenter & Co. as their creditors at the sum above stated. 

At a judicial sale made of the effects of the estate of the insolvents 
Camp became the adjudicatee for 8. 1). Carpenter & Co., of the saw-mill 
and appurtenances. The tableau of distribution therein filed shows 
that only a dividend of 31 per cent was due creditors and entitling S. 
D. Carpenter & Co. to $602 28. 

Deducting this partial payment, and the balance due by Camp, on 
his assumption"is'$1330 52. In this manner the plant was restored to 
S. D. Carpenter & Co., and these various mutations of title have pro- 
duced, in great part, the differences and disputes between the partners. 


As the business of this firm was to be under the management and 
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general superintendence of Camp, the books of the concern were 
either kept by him, or others, under his direction. 

They were retained by Camp until about the Ist of February, 1885, 
when they were surrendered to the plaintiff. During the time the 
books were in his keeping he caused to be made therein certain entries, 
of which Camp complains as fraudulent. As soon as he recovered 
possession of them, he made certain counter entries, correcting and 
counteracting tlrose made by Carpenter. 

These entries and counter entries present the principal controversies 
for discussion and determination. 

These may be enumerated as follows, viz: 

Ist. The statement of ledger and journal entries in reference to 
Camp’s purchase of the Mallory interest in the mil], correctly. 

2d. The ascertainment of the validity of Camp’s claim for a salary 
and the adjustment of his account, accordingly. 

3d. The determination of the amount due S. D. Carpenter & Co. by 
Camp on account of his assumption of the indebtedness of McDear- 
mont, and the proper correction, if any, of his account. 

4th. The proper allowance to be made to the plaintiff for price of 
mules and wagons sold by Camp. 

Sth. The adjustment of the item for freight bill paid by Carpenter, 
Ely & Co. on mill and machinery. 

This résumé of the salient points in these complicated transactions 
enables us to determine the issues more easily. 


I. 


One of the principal troubles in the way of a settlement—one in re- 
lation to which a mass of evidence has been taken—arises from the 
disputed entries, above referred to. 


The books of a commercial partnership are receivable in evidence, 
and are entitled to great weight and consideration, when they bear on 
disputed questions, and with reference to which the testimony of wit- 
nesses is conflicting and unsatisfactory. In the instant case the books 
seem to. have been kept exclusively by the defendant up to the date 
the alleged fraudulent alterations were made. Up to this point we 
may safely assume that the books are correct, and at least, binding on 
the defendant. But we know of no rule whereby the plaintiff can be 
precluded from making an examination of them, or from introducing 
evidence to show their incorrectness; but the burden of proof is on 
the plaintiff, and he must prove the alleged errors by a fair and satis- 
factory preponderance of testimony. 














NEW ORLEANS, DECEMBER, 1887. 1027 


Carpenter vs, Camp et als. 





The books, when thus considered, show—at a date anterior to the 
plaintiff's correction—there was, viz: 
A balance against Carpenter of...............0.ccceeeeeeee $4,077 20 
A balance against Camp of............. pinedupdutabvedoate 2,730 14 


Both parties concede this. 
II. 


The transaction in reference to Camp’s purchase of an interest in 
the Carpenter & Mallory mill in 1882, and which is the stepping-stone 
to the formatien of the partnership of S. D. Carpenter & Co., is thus 
stated on the latter’s books, as kept by Camp, viz: 


TW iktciscrdsonmeisidentdbaiaatidbibecesdedantel $1,590 24 
“*To SUNDRIES: 

Pitt iitibtindee sabe aedcoeteeieinndidetese $643 36 

RG hi ten mec btescnhedinbedireertddedaediens 946 88 


In point of fact Carpenter & Mallory were indebted to Camp 
$643 36, and this formed a part uf the amoun) he assumed in purchas- 
ing the mill. It should have been treated as a part payment on the 
amount of purchase price. 

It should not have been placed to his credit. 

Had Camp paid Carpenter $946 88 he would have been entitled to 
one-half interest in the mill. But he did not have the cash, and could 
not pay it. So Carpenter and Camp agreed that this matter should be 
settled by making proper entries in the books. The one just quoted is 
the one made by Camp. The proper entry would have been a charge 
against Camp and a credit to Carpenter of $946 88. 

So the books should be corrected by charging Camp $643 36, in or- 
der to offset his improper credit of that amount, and he should be 
charged with the $946 88 due tc Carpenter. The judge a quo made 
the latter correction only. His judgment must be so corrected as to 
charge Camp with $643 36 in addition. . 

Ill. 

An examination of the evidence has satisfied us that the demand of 
Camp for an allowance of $4 per day, or $1200 per annum, as a salary, 
in addition to one-half of the profits, is unfounded, and we concur in 
the decree of the district judge rejecting the same. He found that the 
defendant had only withdrawn, on that account, $525, and only 
charged him one-half of that sum —$262 50. We find, from the books, 
that he has withdrawn the sum of $582, and should have been charged 
with the entire amount. The situation is just the same as if he had 
expended, unduly, that sum for any purpose, disconnected from the 
partnership, He is chargeable with it. 
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IV. 

As is fully shown in the statement, Camp purchased of McDearmont 
an interest in the mill and appurtenances, after the sale to him, and its 
removal to the parish of Iberville; and, as the price, agreed to as- 
sume, and promised to pay S. ‘D. Carpenter & Co., the balance J. J. 
McDearmont was owing them, on his purchase thereof, as shown by the 
books of said company. 

By this assumption said indebtedness became that of Camp, notwith- 
standing S. D. Carpenter had not released McDearmont. 

As has been shown above, this balance is $1330 52, and he must be 
charged therewith, on settlement. 

¥; 

It is difficult to determine the proper allowance to be made in favor 
of the plaintiff, on the score of mules and wagons belonging to him, 
that were sold by the defendant Camp. 

It does not appear from the petition that the plaintiff makes any 
definite and special claim on this score. But evidence was adduced on 
this issue ; the parties argue it in their briefs; the judge a quo has ex- 
amined and decided it; and specific claim is made in plaintiff's and 
appellee’s answer to the appeal of defendant, for an increase of judg- 
ment on that account. 

Under these circumstancss we are of the opinion that the interest of- 
both parties would be better subserved by the decision of it than by 
its remission to a separate suit. 

On this score the plaintiff claims $1812 63, and the entries on the 
books show that Camp realized that sum for the mules and wagons 
belonging to Carpenter, but there appears to have been a previous 
transaction between Carpenter and Forrest and Munden, in which the 
former became the purchaser of mules for the price of $600, with which 
sum Carpenter is charged on the books, and Forrest and Munden are 
credited. There is a strong probability of this amount having formed 
a part of the consideration of the subsequent sale by Camp to Forrest 
and Munden, of Carpenter’s stock. If so, then the latter is not en- 
titled to charge Camp with it. We are of that opinion. Inasmuch as 
the firm of S. D. Carpenter & Co. had no interest in these mules and 
wagons, and Camp acted as agent, or negotiorum gestor for Carpenter, he 
should be held to account for the surplus of the price of sale, above 
the $600 Carpenter had withdrawn from the firm in making the invest- 
ment, and with which he is credited back. The surplus is $1212 63. 

The defendant’s counsel insists that when these mules were sold, 
and their price credited to D. Carpenter, he was a debtor of the con- 
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cern for a eum exceeding the credit, whereby same was consumed. He 
instances the general balance of account against him of $4077 20 with 
which we prefaced our opinion. That, of course, is “ begging the 
question.” Conceding the respective balances against the partners 
the question remains: are those balances correct, or should they be 
increased or reduced ? 

On this question he concludes his argument in these worés : 

“There were returned, of those teams, one by Munden and one by 
Forrest, value of $600, which leaves Dr. Carpenter, a creditor of the 
firm, $850." Not alone is this admission directly opposed to his pre- 
vious assumption, but it is itself incorrect in two particulars, viz : 

Ist. That Carpenter did not thus become a creditor of 8. D. Car- 
penter & Co., but of Camp, who received, and is chargeable with the 
whole. 

2d. That he incorrectly subtracted the $600 from the $1450 repre- 
senting the two transactions with J. B. Munden and O. P. Forrest; he 
should have subtracted it from the total sales of $1812 63. Had he 
done so, the amount to which Carpenter is entitled would have been 
shown to be $1212 63, as above stated. 


VI. 


There seems to be no dispute in regard to the freight bill of $231 85 
that Carpenter, Ely & Co. paid for Camp, and which Dr. Carpenter 
refunded to them. This sum should be credited to Carpenter and 
charged to Camp. 

VII. 

The judge a quo ascertained and decided that the plaintiff had not 
accounted for the sum of $500, which he had withdrawn and used in 
his settlement with Garrett & Key, of Marshall, Texas, and that this 
sum should be charged to his account. Of tiis there is no satisfactory 
account given by his counsel, and defendant has not requested an in- 
crease of the allowance in his favor; hence, this part of the decree of 
the lower court must be undisturbed. 

It is, therefore, ordered, adjudged and decreed, that the judgment’ 
appealed from be, and the same is hereby amended in the following 


particulars, viz : 

Ist. By charging the defendant Camp with the sum of $643 36, on 
account of his purchase from Carpenter of one-half interest in the 
mill. 

2d. By charging Camp with $682, money improperly applied to the 
discharge of his claim for wages. 
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3d. By charging Camp with $1330 52, the amount he assumed to 
pay S. D. Carpenter & Co. for J. J. McDearmont. 

4th. By charging him with $1212 63, as the surplus of the price of 
the sale of mules and wagons of Dr. Carpenter, above the $600 he 
had withdrawn from the firm in making the investment in them. 

5th. By charging him the sum of ‘$231 85, the amount of his 
freight bill on the mill that was paid for him by Carpenter, Ely & Co., 
and subsequently refunded to them by Carpenter. 

It is further ordered, adjudged and decreed, that the judgment and 
decree appealed from be, and is, hereby affirmed in all other respects ; 
and that, when the partnership property shall have been sold, the pro- 
ceeds thereof shall be first applied to the payment of the debts 
of thi partnership, which are fixed at the sum of $134 57—this 
being the amount admitted by both parties, exclusive of the claim of 
Mrs. R. E. Camp, which cannot be considered, inasmuch as the suit, on 
her own motion and exception, was dismissed as to her, and next to 
the satisfaction of the sums awarded the parties respectively this de 
cree, and the residue shall be divided equally between the partners. 

The costs of appeal are taxed against the defendant and appellant, 
and those of the lower court are to be shared equally by the partners. 











No. 9943. 
A. Riacs & Bro. vs. Mrs. Jesse K. BELL ET ALS. 


Defendants have a right to object to a cumulation of several distinct causes of action against 
them, where these have no cognate origin, and where they have no common interest to 
be adjudicated upon in one judgment. 

They may sever, but are not bound to do so. 

In a suit in damages for the wrongful obtention of an injunction, the plaintiffs in injunction 
the sureties on the bond and an alleged instigator or fomentor of the proceeding, though 
sued, some ex contractu and others ex delicto, may be joined as defendants in the same 
suit, reserving their right of severence in their defenses. 

Conseut cannot give jurisdiction; and when our attention is called to a defect of jurisdic- 
tion ratione materi, we are bound to rectify it, whatever the laches of the parties. 

PPEAL from the Civil District Court, Parish of Orleans. 
Monroe, J. 


Thomas J. Semmes, Albert Voorhies and Branch K. Miller, for Plain- 
tiffs and Appellants. 

James Timony, Sam’l L. Gilmore and J. D. Hill, for Defendants and 
Appellees. 


’ The opinion of the Court was delivered by 


BermupeEz, C.J. This is a suit in damages for the wrongful obten- 
tion of an injunction. 
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It is brought against the plaintiff in the injunction case, the sureties 
on the bond and another party, represented as having maliciously in- 
stigated the proceeding. 

The amount claimed is $7000. 

The defendants excepted on the ground of misjoinder of parties, the 
instigator pleading further, prematurity, and no cause of action. 

From a judgment sustaining the defense the plaintiffs appeal. 

It is evident that the suit is based on a contract, as to certain defend- 
ants, and on a tort as to others. 

It is, therefore, apparent that the defendants are all brought in on 
distinct causes of action. 

This would be sufficient to justify their objection, if these causes had 
not a cognate origin, and if the defendants had not a common interest 
to be adjudicated upon in one judgment. 32 Ann. 1165. 

It is clear that the plaintiffs had a right to two actions, one on the 
bond, another on the tort; but in the exercise of the first right, they 
could net claim from the sureties, more than the amount for which 
they had agreed to make themselves liable by contract, in case the in- 
junction was decided to have been wrongfully obtained. 

It is also clear, that they could have joined in the same action, the 
principal and the sureties, although more be claimed of the former 
than could be of the latter. Conery vs. Conners, 33 Ann. 373. 

If they had the right thus to sue the principal and the sureties, al- 
though liable for different causes and for different amounts, it is im- 
possible to discern why they could not bring in the alleged instigator, 
who may be held liable for the same reason that the principal cau be, 
and which is not the fact of the giving of the bond, but simply the 
wiiful perpetration of a wrong, from which damages have resulted, 
and for which liability may be incurred without bond. 

The defendants surely have a right to sever in the defenses, but this 
they are not bound todo. This right has been more than once recog- 
nized, 17 L. 421; 38 Ann. 187; but this is no reason why they cannot 
be brought in together to defend the suit, where the causes havea 
cognate origin, and they have a common interest to be adjudicated 
upon. ' 

The law abhors a multiplicity of actions, and favors the institution 
of suits against all defendants who may be liable for the same original 
cause, and who may have an interest to resist a plaintiff. 

Interest reipublica ut sit finis™litium. 

In the present instance it is apparent that, if the defendants collect- 
ively and separately are liable, it is for causes which have a primitive 
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source, namely, the wrongfully procuring and execution of the injunc- 
tion, that it matters little, or not at all to them, whether they can be 
held for the damages said to have been sustained because of a contract 
or because of a tort, and that they have a decided interest in defeating 
plaintiffs’ claim, for if they succeed in their defense, they will have 
shielded themselves from all future molestation. 

The principle here announced was formally recognized in Waldo vs. 
Angomar, 12 Ann. 74, in which the court distinctly held that defend- 
ants have a right to object to a cumulation of several distinct causes 
of action against them, unless they have a common interest to be ad- 
judicated upon in one judgment. To this conservative rule we adhere. 

It now remains to consider the pleas of prematurity and no cause of 
action offered by the alleged instigator or fomentor of the injunction 
proceeding. 

We have not been shown how those pleas can hold, and we do not 
perceive on what they are made to rest. 

No doubt the first is based on the assumption that a suit does not lie 

against him until after damages shall have been awarded against the 
principal in the case, and the second on the absence of a sufficient 
charge to hold him liable. 
[ The first objection might be considered, if urged by the sureties, but 
it cannot be countenanced when presented by the alleged instigator, 
for he is sued at least on the same ground which would have sufficed 
to hold the plaintiff in injunction responsible had no bond been fur- 
nished. 

The second objection lacks foundation, for, if it be true that this de- 
fendant acted maliciously, and so instigated the plaintiff to bring, 
without probable cause, the injunction proceedings which were insti- 
tuted, and if the injunction is shown, by legal evidence, to have been 
wrongfully obtained, it is palpable that this defendant could be held 
liable for the injnry which may be proved to have been sustained. 

The exceptions ought to have been overruled. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, and that the exceptions be overruled and the defend- 
ants ordered to answer. It is further decreed, that this suit be re- 
manded to the lower court for further proceedings according to law, 
the costs from the filing of the exceptions and those on appeal to be 
paid by the defendants. 





On APPLICATION FOR REHEARING. 
FENNER, J. Counsel for the parties defendant who were sureties on 
the injunction bond, and against whom the plaintiffs only claim a 
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judgment in solido for $750, now call our attention, for the first time, 
to our want of jurisdiction in this case so far as they are concerned. 

As no such suggestion was made at the hearing, and as one of their 
counsel actually appeared and argued the case, we should certainly 
hold them bound, if consent could give us jurisdiction. But neither 
neglect nor consent of parties can absolve us from our duty to obey 
the Constitution, and if that denies us jurisdiction we must heed its 
mandate. 

The record shows that these defendants filed separate and independ- 
ent exceptions of misjoinder, and, as to them, the judgment of the court 
a qua maintaining the exception and dismissing the action as in case 
of non-suit, was final so faras any right of review by this court was 
concerned. 

We must, therefore, amend our decree in this respect. 

It is, therefore, ordered and decreed, that our former decree be now 
amended so to restrict the reversal of the judgment appealed from to 
the exceptions of Mrs. Bell and of Alexander Hill; and it is further 
ordered that, as to the other defendants, the appeal be dismissed. 








No. 9944. 
City OF NEW ORLEANS Vs. JOSEPH A. SHAKSPEARE ET ALS. 


Possession ‘‘ under the title of owner’ is one of the essential conditions in the prescription 
of thirty years by which the ownership of immovables can be acquired without any 
need of title or possession in geod faith. C.C., Art. 3500. 

If it appears that the party who pleads the prescription of thirty years acknowledged at 
any time before his possession, covers a space of thirty years, that the title of owner- 
ship was in bis opponent, his plea is defeated, and his alleged ownership is destroyed. 

The prescription of ten years, established by Art. 853 of the Civil Code, by which a pos- 
session under an erroneous fixing of boundary lines, prescribes the title of his opponent 
who sues for a rectification of an erroneous boundary line, applies only in an action of 
boundary, and not in a petitory action, in which the prescription of thirty years alone 
can be invoked in support of ownership without a title or possession in good faith. 


PPEAL from the Civil District Court. Parish of Orleans. 
Houston, J. 


Walter H. Rogers, City Attorney, and W. F. & D. C. Mellen, for 
Plaintiff and Appellee. 


1. He who would sustain his plea of the prescription of thirty years must show, by satis- 
factory evidence, a continuous and uninterrupted public and unequivocal possession, 
under the title of owner, for the full term of thirty years. C. C. 3500 [3465], 3436. 

2. The burden of proof is on him who pleads this prescription to prove it, and he must 

shew, by evidence satisfactory to the court, the beginning of the possession adverse to 
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that of the true owner, that the court may determine if the full term of thirty years has 
elapsed ; and where the evidence has failed to establish the beginning of such posses. 
sion, but leaves it doubtful, whether the possession has been slightly over or slightly 
under thirty vears, the plea cannot be maintained. 


To possess under the title of owner one must have the natural or civil possession of the 
lands, and at the same time the intention to possess as owner—that is, the intention of 
claiming title to the land in possession, though it be beyond the true line of the party 
possessing, whenever and as often as any other person shall set up or claim title thereto. 
C. C. 3436, 3443, 3454, 3499, 3500, 3501, 3505, 3486-2, 3487. 

Tf one, honestly (honestly though mistakenly) believing that his lot is bounded by a 
certain fence, take possession up to the fence, and hold possession thereof ander the be- 
lief that he is owner, but afterwards, within thirty years from the beginning of his pos- 
session. discover that the fence is not the true line, but is on the lot of his neighbor, 
and acknowledge, or assent to, or silently acquiesce in, or fail to dispute the claim and 
title thereto set up by his neighbor to the land beyond the true line, or fail to assert his 
own title thereto, or propose to purchase the title thereto from the true owner, he has 
not held possession under the title of owner for thirty years, and his plea must be over- 
ruled. Frederick vs. Brulard, 1 Ann. 382, 383; Babineau vs. Cormier. 1 N. S. 456, 460-1; 
Broussard vs. Duhamel, 8 N. S. 11, 15. 


If one in possession, called on by the true owner to vacate the premises within thirty 
years from the beginning of his possession, do not claim titie in himself, or deny it in 
the person requesting him to vacate, but simply reply that vacating the premises will be 
an inconvenience to him, because he will have iron castings to remove, and at the same 
time know that the person requesting him to vacate is the true owner, prescription will 
be interrupted. ©. C. 3520 and articles before cited; Gibbs vs. Nelson & Donalson, 16 
Ann. 275; Baker vs. Pena, 20 Ann. 52; Wilson vs. Bannen, 1 R556, 557. 


If one in possession, knowing another party to be the true owner, within thirty years from 
the beginning of his possession of such property, offer to purchase the property from 
the true owner, prescription will be interrupted. 


. In respect to public rights the city of New Orleans, as a municipal corporation, is not 

_ within the ordinary rules of prescription. A lot belonging to the second municipality 
of New Orleans became the property of the city by the act of consolidation of 1852. It 
was formerly used as a public pound ; afterwards for the workshops and repair shops of 
the city, and continued to be so used up to the 9th day of November, 1880, when it was 
leased by the city to Jacques Levy. The long use of the lot as a public pound and for 
the public work of the city was a dedication of the lot to public purposes and rendered 
it non-prescriptible. The lease to Levy did not destroy its character. The public na- 
ture of the lot affected every part of it; and defendants cannot be permitted to prescribe 
against that part occupied by them, even though they may have occupied for more than 
thirty years. 2 Dill. Mun. Corp., § 675; Parish of Plaquemines vs. Fulhouze, 30 Ann. 
64. 
The defendants having paid no taxes on the property in dispute, and having made no 
improvements thereon, are not in a condition to invoke an estoppel en pais against the 
plaintiff's suit for possession. 
The fact that the lease to Levy was for a term longer than nine years did not constitute 
it acontract of sale. The intentions of the parties were clearly to make a contract of 
lease. The laws of this State do not limit the duration of a lease, provided it be not 
perpetual. The action was properly brought in the name of the city. Pothier ‘‘Traite 
Du Contract de Louage,” part 1, ch. 1, No. 4, and part 1, ch. 2, No. 27; Troplong ‘‘ Du 
Contrat de Louage,” No. 4 and No. 22; Laurent, tome 25, sec. 4, et seq.; C. C. 2674 
et seq. 
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E. Howard McCaleb, for Defendants and Appellees : 


1. The interruption of prescription only dates from the service of citatio”, or defendant's 
appearance and answer ; and not from the filing of the petition. & N.S. 129; 6 R. 142; 
36 Ann, 779. 

A commercial partnership cannot own immovable property ; the partners are joint own 

ers. 3 L. 494; 23 Ann. 419; 10 L. 420; 7 M 244. 

Thirty years continuous, uninterrupted, public and unequivocal poesession of real es- 

tate, as owners, gives title, in Louisiana, without the possession being in good taith. 

R. C. C. 3475, 3499, 3500, 3501, 3502, 3503 ; 24 Ann. 452. If the possession commenced in 

good faith, subsequent bad faith will not prevent the prescription. R.C.C. 3482. 

Ten years’ adverse possession, under an erroneous boundary line, prevents rectification 

of the error by prescription. R.C. C. 852 and 853; 7 N. S. 117; 20 Ann. 343.. 

A dedication of property to public use cannot be inferred, it must be established by 

evidence sufficient to exclude every other hypothesis but that of dedication. 5 L. 132; 

@L. 153 18 L. 122, 986; 19 L. 62; 10 R. 357; 3 Ann. 287; 7 Ann. 233; 7 Ann. 498. 

A sale, or a lease of property, to a private person for private purposes, by a municipal cor- 
poration, conclusively establishes the fact that such property is not a locus publicus 
and hors de commerce. 

In a petitory action, plaintiff must recover on the strength of his own title rather than 
on the weakness of his adversary’s ; and wherea better title is shown, in a third person: 
the action will be defeated. ‘22 Ann. 57; 3 R. 206; 10 R. 505. 

Where a lot is leased for a period of fifty years, and the consideration or rent is payable 
cash in advance, such contract is a sale and not a lease ; for the essential character of a 
lease, in which it principally differs from a sale, is that it only bas a temporary or lim 
ited duration, and the price or rent should be divided in annuities or short periodical in_ 
stallments, representing the fruits or revenues of the thing leased. Thus, the cession 
of the enjoyment of a thing during a certain number of years, for a unique price, is a 
sale and nota lease. L'Argentre, Cout. Bret. sur l'art. 52, note 2, n. 5 Fonmaur, Lods 
et Ventes, Ch. 18, n. 528; Troplong, Louage, t. 1, n. 22; Troplong, de la Vente, t. 1, n. 
204; Duranton, t. 17, n. 17; Duvergier, Louage. t. n. 35; Pothier, Louage, n. 4, Mar- 
cade sur l'art. 1713; C. N. t. 6, p. 423 et sea, 


The opinion of the Court was delivered by 

Pocus, J. This is a petitory action by which the city seeks to re- 
cover a piece of immovable property alleged to have been in the ille- 
gal possession of the defendants for twenty-seven years, and rents for 
the use of the same at the rate of $100 per annum for twenty-seven 
years. 

The defense is the prescription of ten and of thirty years. 

The district court sustained the plea of prescription of thirty years, 
and the city appeals. 

There is no dispute as to the chain of titles under which the city 
claims the ownership of the property, and the discussion is therefore 
restricted to the question of prescription. 

The undisputed facts in the record are that the lot of ground in suit 
originally formed part of a larger lot purchased by the city, adjoining 
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a lot owned by the defendants, and on which they and their ancestors 
or predecessors have operated a foundry for many years. 


It appears that, between the years 1850 and 1852, up to which time 
the adjoining lots of the respective parties had remained opened, a 
partition fence was erected by the municipal authorities on what was 
then supposed to be approximately the boundary line between the ad- 
jacent estates, and that it was subsequently discovered that the fence 
had been placed about 32 feet within the city’s side of the correct line, 
thus leaving that quantity of land of the city on the side of the de- 
fendants. 

But in the meantime, beginning from the year that the fence had 
been erected, the defendants had occupied the strip of land in dispute, 
using it to dispose of the cinders falling from their foundry boilers and 
also as a place to cool and keep their castings and other materials of 
ordinary use in and about a foundry. That occupation had been con- 
tinuous and uninterrupted up to the date of the present suit, which 
was begun in December, 1880. . 

Defendants date their possession from November, 1850, and plaintiff 
contends that there is no positive evidence to determine, with legal 
certainty, the beginning of their possession. Plaintiff also denies that 
the defendants’ possession was under the title of owners. 

Ist. As this last contention is the pivotal question in the case it 
calls for our immediate attention. 

Under our system of laws the ownership of immovables may be ac- 
quired by the prescription of thirty years, without the need of title or 
of possession in good faith. C.C. Art. 3499. 





But ‘ the possession on which this prescription is founded must be 
continuous and uninterrupted during all the time; it must be public 
and unequivocal, and uader the title of owner.” Article 3500 Civil 
Code. 

The record must, therefore, be consulted in order to ascertain the 
true character of the possession of the defendants, irrespective of the 
time during which it continued. 


From the testimony of two of the members of the defendant firm, it 
is contended that when their possession began they believed that the 
lot in suit was their own property, or, in other words, that the parti- 
tion fence had been placed on the correct boundary line between 
theirs and the city’s adjoining lot, and their possession, although pred- 
icated on an erroneous belief, might be held as long as the belief 
lasted, to be under the title of owner, animo domini. 
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But it appears that the city authorities did not have a similar under- 
standing of the condition of things relative to the lot of ground in suit. 
Hence, in 1872, it was contemplated by the city surveyor to erect 
thereon a stable and appurtenances for the use of the city. In fur- 
therance of that intention, one of his officials called on one of the de- 
fendants, informed him of the fact, and requested him to remove the 
things belonging to the foundry, and which were lying about on the 
piece of ground on which the stable was to be erected. The natural 
answer to such a message by anyone who claimed to be the owner of 
the property would have been a vigorous objection to such use of his 
property or for any purpose by another. But in this instance the de- 
fendant merely suggested that such a removal of his things would 
greatly inconvenience the foundry, and in ending the conversation, 
offered his own stable for the use contemplated by the officials of the 
projected stable, the building of which would thus be obviated. 

That incident of itself goes a great way to the conclusion that the 
defendants’ possession was, in their own minds, not under the title of 
owner, but that it was precarious and by sufferance, under the supe- 
rior and exclusive title which the city held. 

But in another part of his testimony, in answering the question as 
to the time when it was ascertained that the city laid claim to the lot 
in dispute, the same defendant, evidently more honest than ambi- 
tious, made the following candid statement : 

‘‘We knew nothing of it; I heard nothing of it until they were 
some years ago speaking about building a lockup there, and it was 
surveyed at that time. It was only then that we knew that we were 
on the city’s. ground.” 

And in another place, he says: ‘* This was about eight to ten years 
ago. It was all open the whole block. It was all vacant property 
then, when we took possession. The fence was put there in 1850. I 
always thought we did own the property until after the survey.” 

While another member of the firm was testifying in his own behalf, 
he was asked the following question : 

‘¢ After Mr. Shakspeare’s death (father of the present defendant, J. 
A. Shakspeare), what was the name of the copartnership that owned 
the lot 2” (the lot in dispute), to which he very naively answered : 

“The city owned it.” 

Of course the witness misunderstood the question, but his answer 
is, for that very reason, more significant, as it not only shows, but 
clearly demonstrates the fact that the witness knew that the lot in 
question was the property of the city, and that the possession of the 
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firm was precarious and by sufferance, under the admitted ownership 
of the city. 

But any doubt which might still linger in the judicial mind on the 
subject is altogether dispelled by a consideration of the following in- 
cident : 

In the beginning of November, 1880, the city executed a lease for a 
term of fifty years, and for a rental of $1200 to one Jacques Levy, of 
the entire lot purchased from W. H. Avery in April, 1848 including 
the parcel of land now in suit. As soon as the passage of the ordi- 
nance was made known to the defendants herein; on the very next 
day, one of the members of the firm called at the City Hall, and 
offered, in the name of his firm, to the then Mayor, the sum of $1500 
for the same and identical privileges which had been conferred to, or 
obtained by Levy, under the terms of the lease, which, however, had 
already been signed by the Mayor. One of the reasons suggested by 
the defendant for his anxiety to secure that lease was the fact that his 
firm, or foundry, had had the use of the fragment of the whole lot, 
which is now in dispute, for nearly thirty years. 

The irresistible legal conciusion which must be deducted from those 
truthful and honest utterances of the defendants themselves, is that 
their possession was not under the title of owners, at least from the 
year 1872. And their testimony fairly justifies the inference that they 
never, for a moment, doubted that the legal ownership of that parcel 
of land was in the city. Ifthe message from the city surveyor, in ref- 
erence to the projected stable, was the first information, or a revela- 
tion, of the ownership of the city, hitherto unknown to the firm, why 
is it that the interviewed copartner did not even express or manifest 
the slightest surprise at such an extraordinary proceeding, if he 
understood that the official was calling on his firm to relinquish their 
own property for the use of the city ? 

On the contrary, his only suggestion was that the proposed removal 
of his castings and other things from the ground would greatly “ in- 
convenience him,” and the inconvenience was so great that he act- 
ually offered the use of his own stable for the housing of the city offi- 
cials’ horses as the shortest way out of the difficulty. 

Is this the language or course of dealing of any owner in the face of 
a cool and deliberate proposition to oust him of the possession of prop- 
erty which he claimed adversely to the world to be his own ? 

But such conduct is natural, and is in logical keeping with the sub- 
sequently-avowed knowledge of the defendants that ‘they were on the 
city’s ground,” that after the survey they knew that they were not 
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owners, and with the offer made in 1880 of an advaneed price on the 
Levy lease, as a means of quieting their possession of the property. 

We do not mean to hold that knowledge or belief that title is in an- 
other of itself defeats the prescription of thirty years; but such 
knowledge or belief, when accompanied by acts or conduct indicating 
acknowledgment of the adverse title justifies the legal conclusion that 
the party pleading that prescription did not claim to be owner, and 
that his possession is not under the title of owner. 

From defendants’ whole conduct, as explained by their own testi- 
mony, it appears clearly, to our mind, that they never lost sight of the 
city’s superior and exclusive right of ownership of the ground which 
they occupied, to which they admittedly subordinated their right of 
possession. Now, as the titie of ownership is a unit, indivisible in its 
nature between two hostile or adverse claims to the same right, and as 
ownership in one person is absolutely incompatible, and cannot co- 
exist with ownership of the same thing in another person, it follows 
that defendants’ possession was avowedly not under the title of own- 
ership. Thus their case is stripped of one of the essential and indis- 
pensable conditions which must characterize the possession on which 
the prescription of thirty years is founded. C. C. 3500, Wilson vs. 
Baumen, | Rob. 556; Dodsman vs. Barrow, I! Ann. 87. 

We, therefore, hold that the plea of prescription of thirty years is 
not sustained by the evidence, and not made out under the law. 

These conclusions find additional support in the fact that defendants 
have never had the property in dispute assessed in their name, have 
never paid taxes on the same, and have never placed any improve- 
ments, not as much as a shed, thereon. 

2d. The plea of prescription of ten years is predicated on the pro- 
visions of Art. 853 of the Civil Code, which reads: 

‘‘ Tf the boundaries have been fixed according to a common title, or 
according to different titles, and the surveyor had committed an error 
in his measure, it can always be rectified, unless the part of the land 
on which the error was committed be acquired by an adverse posses- 
sion of ten years, if the parties are present, and twenty years, if 
absent.” 


But in the case in hand we are dealing with a petitory action, and 
not with an action of boundary, in which plaintiff would be seeking 
to rectify an erroneous survey. The article is found in the Code 
under the title of “ Fixing the limits and of surveying of lands ;” and 
it must be construed with reference to other articles under the same 
title which tieat of the same subject-matter. 
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The pivotal article under that title, Art. 833, provides that ‘“‘whether 
the limits be fixed judicially or extra judicially, it must be done by 
a sworn surveyor of this State, who shall be bound to make a proces 
verbal of his work in the presence of two witnesses, called for the 
purpose, who shall sign the proces verbal with him.” * * 

There is no pretence here that such fixing of limits preceded 
the location of the partition fence erected by the commissary of the 
municipality, at the time which he describes as being some time before 
the consolidation (in 1852.) 

It is in proof that the surveyor fixed no stakes or made no marks 
indicating the precise boundary line, and that the commissary built 
the fence ‘‘ as near the line as he could recollect,” and there is no 
proof, or even an intimation, that the work of the city surveyor, such 
as it may have been, was ever accepted by the parties as settling the 
division line. 

A similar question came up before this court in the case of Gray vs. 
Corvillon, 12 Ann. 730, and similar views were therein entertained 
and enforced. 

We, therefore, conclnde that the provisions of article 853 have no 
possible application to the present contention, in which the prescrip- 
tion of thirty years alone could be considered. Hence the plea of 
prescription of ten years must also fail. 

3d. Defendants also make the point that the contract entered into 
between the city and Jacques Levy on November 9, 1880, although 
styled a lease, was in law and in reality a sale, and that, therefore, the 
city has no more claim to, and has no interest to revindicate, the prop- 
erty in dispute. 

That contention rests on the fact that the term of the pretended 
lease is fifty years, and the whole rental was paid in advance, and not 
by yearly, or shorter, installments. 

A careful examination of the contract leaves us under the impression 
that counsel can hardly be serious in that contention. 

Our Code defines the contract of lease as one “ by which one of the 
parties binds himself to grant to the other the enjoyment of a thing 
during a certain time for a certain stipulated price, which the other 
binds himself to pay him.” Art. 2674. 

In this case the city leases tor a term of fifty years and for a stipu- 
lated price, which the lessee paid in cash. 

And the contract contains the further stipulation that, at the expir- 
ation of the lease, the improvements on the property shall revert to 
the city on certain stipulations not necessary to enumerate here, 
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The manifest intention of the parties was to enter into a contract of 
lease, and we must decline to construe them into other and different 
intentions. 

With these views we conclude that the case is with the city, and 
that the defendants must be held liable for rents during their entire 
occupation of the premises. From the record, it appears that the rents 
are worth about ten dollars per annum. As stated in this opinion, the 
evidenceis not conclusive as to the precise time when defendants’ pos- 


session began ; it was between the years 1850 and 1852. For the pur- 


poses of rentals we fix it as beginning in January, 1852. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and it is now or- 
dered that there be judgment in favor of the city of New Orleans de- 
creeing her to be the lawful owner of the property described in her 
petition in this case, and ordering the Civil Sheriff of the parish of 
Orleans to place her in possession thereof, and condemning defendants 
to pay rent on said property at the rate of ten dollars per annum from 
the Ist of January, 1852, until the property is delivered or restored to 
the city, and that defendants pay costs in both courts. 








No. 10,023. 
THe STATE EX REL. W. H. HEATH ET AL. VS. THE JUDGE OF THE 
TWENTY-SECOND District COURT ET ALS. 

A bond to cover all costs is sufficient for a suspensive appeal from a judgment dismissing a 
third opposition claiming a preference on the proceeds of a sale in the hands of the 
sheriff over seizing creditor. 

Where there are a number of oppositions claiming preferences on such proceeds, which are 
dismissed, the appellants from the judgment of dismissal may join in the motion for the 
appeal, end in ove appeal bond. 


A PPLICATION for Mandamus and Prohibition. 


Sims & Poché, for the Relator. 





The opinion of the Court was delivered by 

Topp, J. The relators, by third oppositions, claimed to be paid by 
preference out of a fund in the hands of the sheriff, realized from the 
sale of a certain plantation described in the pleadings. 

There was judgment rejecting their demands. From this judgment 
they asked a suspensive appeal, and tendered a bond to cover all 
costs. 


66 
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They complain of the judge by whom said judgments were rendered, 
for refusing to grant them a suspensive appeal on the bond tendered, 
and denying them the privilege of such appeal unless upon a bond for 
one-half over and above the amount of the judgment or claim of the 
other and successful party to the controversy; and they have applied 
to this court for a mandamus to compel the judge to grant the appeal 
upon the execution of a bond for a sum to be fixed by him, sufficient 
to cover the costs, and also for a prohibition to stay proceeding pend- 
ing their application. 

The judge, in his answer, denies that the case presented is one in 


which the relators are entitled to a suspensive appeal ou giving bond 


for costs. He assigns, also, other causes for his refusal to grant the 
appeal, which, as they pertain to the merits of the controversy, we 
must decline to consider in this proceeding. They may furnish ground 
for the dismissal of the appeal, but are out of place here. 


’ The relators do not seek to appeal from a movey judgment against 
them, or from a judgment for the delivery of property, but only from 
one denying them a preference in a certain fund in the possession of 
the court or its oflicers. 

In such case it has been established by a long line of decisions run- 
ning through a half century, that the law only exacts a bond sutticient 
to cover tle costs. Heath et al. vs. Vaught et al., 16 L. 513; Blanchin 
vs. St’r Fashion, 10 Ann. 345; Sue. of Edwards, 34 Ann. 216; State 
ex rel. Moller vs. Judge, 36 Ann. 189; Pasley vs. McConnell, 38 Ann. 
470; State ex rel. Durand vs. Jadge, 30 Ann. 283. 

In the face of these and many other decisions to the same effect, it 
is surprising that there can now exist any controversy ou the subject. 


Another ground urged for the refusal of the appeal is that there is 
no privity between the different relators, and they could not join in 
one motion for the appeal. 

There is no force in this contention. In the case of Schlieder vs. 
Martinez, 38 Ann., the present court said: 

‘There is no provision of law or rule of practice which requires 
each party dissatisfied with the judgment rendered should separately 
appeal and give a separate an distinct boud. They can all well join 
in the same motion and furnish one bond, in the case in which the 
judgment appealed from was rendered.’’ 

It is, therefore, ordered, adjudged and decreed, that the writs of 
mandamus and prohibition be and the same are hereby made peremp- 


tory. 
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No. 9952. 


SuccEssION OF Kaspar AUCH. 


A legacy to the incorporated churches of a particular Christian denomination in the city of 
New Orleans ‘to the end that the poor of said respective churches may be cared for,” 
is a donation to pious uses expressly recognized in the Civil Code and highly favored by 
our jurisprudence. a 

It contains no element of a fidei commissum or prohibited substitution. 

‘The uncertainty im such « designation of the beneficiaries of the bequest is a characteristic 
of donations to pious uses, and is no obstacle to their validity. 

There is no uncertainty as to the legatees desoribed in the will. 

Charity is not toreign to the objects and purposes of incorporated Christian churches, bat, 
on the contrary, is an essential function in their economy, and they are competent to 
receive and administer donations for charitable purposes. 


eee from the Civil District Court, for the Parish Orleans. 
“ Rightor, J. 


Henry P. Dart, for Plaintiff and Appellant. 


Singleton, Browne & Choate, for Defendants and Appellees: 


1. The defendant corporations have the power, under their respective charters and the 
laws of this State, to receive the legacy in question, whether it is viewed as a legacy for 
charitable purposes in a strictly limited sense, or as partaking of the character of a re- 
ligious charity : (a) because it comes with the express purposes and objects of their 
organization, which are, the religious worship of the Almighty God, and to cultivate 
and propagate the Christian religion. according to the Presbyterian f.ith ; (b) because 
it is a part of their religious faith, and, therefore, one of the object of their organiza- 
tion, that the poor members should be provided for by the corporation ; (c) because 
their rules and by-laws especially provide for the care of the poor, and the collection 
and distribution of the offerings of the people for pious uses ; (d) because it was ** the 
will and intention of the donor” that they should receive the legacy in question. 
Charters; Book of Church Order; Will, R. 8., sees. 677, 681 ; 2 R. 532; 9 Ann. 266; 7 
Ann, 363; 3 Aun. 294; 17 L. 46; Morawetz on Corp., vol. 1, secs. 27, 327, 36, 333, 362, 
364, 5; Perry on Trusts, sec. 43, p. 25; 2 How. 188; 15 How. 367; 4 Wheat. 636; lar- 
ish of Sutton vs. Cole, 3 Pick. 237; 5 Met. 155; Watson vs. Jones, 13 Wall. 679; 8 N. 
Y. 525; Domat, secs. 3585-86-87; Suc. McDonough, 8 Aun. 246; Williams vs Western 
Star Lodge, 38 Ann. 629. 

The legacy in question is not too vague to be carried in‘o effect; the poor members of 
each body are well known and susceptible of positive identification. The designation 
in the will is sufficient in law. C. C. 1549; 2 R. 438; 12 Ann. 301; 8 Ann. 171; 38 
Ann. 620; Domat, secs. 3337, 3588-89-90-903; Bispham on Equity, p. 164; Perry on 
Trusts, secs. 687, 732. 

3. ‘The title to the legacy is vested in the churches, and not in their poor members. 2 

Redfield on Wills, p. 422; 38 Ann. 621; Domat, Book 3, sec. 8, Nos. 3214-15 20. 


8 


The opinion of the Court was delivered by 


FenNER, J. The decedent, Kaspar Auch, left a large estate, which 
he disposed of by a testament containing the following clause: 
“T give and bequeath to the several incorporated religious associa- 
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tions of the city of New Orleans, propagating the teaching of religion 
according to the form of government and book of discipline of the 
Presbyterian.Church, all the rest and residue of the property and 
effects which I may die possessed of, of whatever nature and kind, to 
the end that the poor of said respective churches may be cared for.” 


The exécutors named in the will opened the succession and caused 
the will to be probated. 


The several incorporated Presbyterian churches of the city of New 
Orleans intervened in the succession by a petition praying for a cita- 
tion of the executors and for a judgment recognizing them as sole res- 
iduary legatees and instituted heirs, and ordering the executors to sell 
the property and liquidate the succession. 


After due proceedings such a judgment was duly rendered and 
signed. While it was in process of execution, Rosina Miller, a sister 
and legal heir of decedent, filed a petition citing the executors and the 
several residuary iegatees, and praying for a judgment anvulling both 
the will and the judgment. 

The clause above quoted from the will is the basis of the attack, and 
its nullity is claimed on four grounds: 

Ist. Because it is therein attempted to create, hold and perpetuate 
a fund not recognized by law. 

2d. Because the said clause is in effect a fidei commissum, and sub- 
stitution in violation of law ; and 

3d. Because the said claimants and said legatees are incompetent 
to receive said legacies, the objects and purposes of same being be- 
yond the scope of the power granted the churches by the laws of this 
State for the creation and government of the same. 

4th. Because the said attempted distribation is too vague and in- 
definite, and can never be carried into effect by reason of said vague- 
ness and indefiniteness. 

The first two grounds are frivolous. 

The disposition contains not a single feature of the fidei commissum 
or prohibited substitution, and is the simplest possible example of a 
legacy to pious uses recognized in the text of our Code and favored in 
its judicial construction. Rev. C. C. 1549; Sue. of Vance, 39 Ann. 
371; State vs. McDonough’s executors, 8 Aan. 171; Williams vs. 
Western Star Lodge, 38 Anu. 620; Suc. Mary, 2 Rob. 438; Fink vs. 
Fink, 12 Ann. 301. 

As much may be said of the fourth ground. There is no intrinsic 
difficulty in determining what are the incorporated Presbyterian asso- 
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ciations of this city, and the record shows that, without any contest 
among themselves, they have accepted the legacy, and made proof 
of their identity, under the designation contained in the will. 

So far as the beneficiaries of the legacy are concerned, viz: “tho 
poor of said respective churches,” there is no indefiniteness which is 


| 


| 


not inherent in all charitable bequests. This question was fully dis- 


cussed and disposed of in the opinions of C. J. Eustis and Judge Rost, 
delivered in the McDonough will case, 8 Ann. 171, where it was said: 
‘“‘It is plain that under the civil taw it is no objection to the validity 
of a legacy to pious uses, that it is for the benefit of the poor, even 
without any designation of locality. There is no principle better set- 
tled than that such legacies are valid. Indeed, the very generality 
complained of is an illustration of Christian charity ; and uncertainty 
of individual object at the time of the gift is its character and ele- 
ment.” 

The final contention that the corporations are incompetent to take 
because orgauized solely for religious, and not for charitable purposes, 
involves the monstrous proposition that charity is foreign to the pur- 
pose of Christian religious organizations—even charity to their own 
members. This is contrary fo the general knowledge which we all 
have of the objects and practical workings of such organizations, and 
ig contradicted by specific evidence in regard to these particular cor- 
porations showing that the care of their poor members is a special 
function in their economy confided to the direction of their deacons, 
who are officers constituted mainly for this purpose. - 

The laws under which such corporations are authorized expressly 
provide: 

‘Said corporations shall be capable in law, according to the terms 
and conditions upon which the said corporations are formed and es- 
tablished, to take, receive and hold all manner of land, tenements, 
rents and hereditaments, and any sum of money, and any manner and 
portion of goods and chattels, given and bequeathed unto them or ac- 
quired by them in any manner respectively ; to be employed and dis- 
posed of according to the objects, articles and conditions of the instru- 
ment upon which the corporations respectively are formed and estab- 
lished, or according to their articles and by-laws, or of the will and 
intention of the donors.” Sec. 681 R. S. 

Exposition of a matter so plain would be “lighting candles when 
the sun was shining.” 


Judgment affirmed. 
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No. 9946. 
Succession oF R. H. BouLLeMET.—RULE ON THE LOUISIANA STATE 
Lotrery CoMPANY. 


The suiviving parent, holding property in common with minor children of a marriage with 
the deceased spouse, whether of the late community or derived by testament, may 
cause same to be adjudicated to him, or her, in whole or part, at an estimation of value 
fixed by experts appointed and sworn by the judge, after a family meeting shall have 
declared that such adjudication is for the minor's interest and advantage, and their 
undertutor shall have given his consent thereto. 

A judicial adjudication of property thus held in common will not be annulled for informali- 
ties anterior to the decree of adjudication. Such decree is conclusive as to the facts on 
which it rests, until corrected on appeal, or annulled in a direct action. 


When, asin this case, the property sought to be adjudicated to the surviving spouse is 
shares of stock of a corporation, and a rule is taken on such corporation to sho + cause 
why the stock should not be transferred on the books of the corporation, in conformity 
with the decree of adjudication, the answer of the corporation thereto, presents an is- 
sue that must be decided as a necessary step to the completion of the adjudication. On 
appeal taken from the decision of the judge a quo, on the rule, we may decide upon the 
regularity of the anterior proceedings, and whether the consummation of same would be 
to the best interest and evident advantage of the minors. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Joseph H. Spearing, for Plaintiff and Appellant. 
T. J. Semmes & Legendre and Hornor & Lee, for Detendant and 
Appellee. 


The opinion of the Court was delivered by 

Watkins, J. R.H. Boullemet died on the 12th day of February, 
1886, leaving a widow and two minor children, to each of whom he 
beqeathed one-third of his estate. 

The widow caused the wilito be probated, an inventory to be taken, 
and herself to be qualified as testamentary executrix. Thereafter she 
was qualified and confirmed vatura! tutrix for the minors, and had an 
abstract of the inventory recorded in the book of mortgages, and H. 
P. Buckley, grandfather of the minors, was appointed and qualified as 
their undertutor. On the 20th of December, 1886, the executrix filed 
an account, showing the liquidation and settlement of succession 
debts and charges, and, on due proceedings had, procured the homolo- 
gation thereof. 

In her capacity of natural wutrix, Mrs. Boullemet filed, subsequently, 
an account on which was carried the value of 103 shares of stock of 
the Louisiana State Lottery Company fixed at $16,200, i. e., $150 per 
share; and the total amount of assets fur distribution at $20,494 14. 
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On that basis the respective shares of the widow and heirs were 
fixed at $6831 38 —that is to say, $13,662 76 for the two mioors. The 
undertutor having been cited, filed an answer, in which he acknowl- 
edged the account to be correct, and consented to the liquidation and 
tixing of the shares of the minors at the amounts stated. ‘Thereupon 
the account was homologated. Mrs. Boullemet then filed a petition 
requesting the convocation of a family meetiug to advise whether it 
was to the best interest and evident advantage of the minors, that the 
property held in common by her children and herself should be adju- 
dicated to her, upon the execution and registry of an adequate special 
mortgage in their favor. The proper order was made, and experts 
appointed. They reported in favor of the adjudication being made at 
the price of $13,662 76, as fixed in the inventory. This report was 
duly approved and homologated. 


The family meeting was duly convened, and recommended the ad- 
judication to the surviving widow, of all the property that is de- 
scribed in the inventory, at the price of $13,662 76 for the share of the 
two minors, upon her executing an adequate special mortgage in lieu 
of the general mortgage, in their favor. In these recommendatious 
the undertntor concurred, and the same were duly homologated, and 
the special mortgage was accepted, and the cancellation of the gen- 
eral mortgage ordered. 

Mrs. Boullemet procured an order directing the Lottery Company to 
show cause why the judgment adjudicating to her the shares of stock, 
the deceased held and owned, should not be complied with, and the 
§ same duly transferred to her upon the books of the company, and new 
certificates of stork issued to her in its place. 


In answer to the rule, the Lottery Company assigns as a reason why 
the transfer should not be made that, in their opinion, “ an apparent 
wrong was being committed to the prejudice of the minors, without 
the knowledge of the court, in that the appraisement of the property 
of the succession, was much less than the officers of the company 
knew to be the amount of the interest of the children in the capital 
stock of their father in said company ; aud, therefore, said officers be- 
lieved it to be their duty to make an investigation of the proceedings,” 
ete. The answer then declares that their investigation led to the dis- 
covery that said stock was worth, at the date of those proceedings, 
$500 per share, ‘and for this reason, and from the fact that the offi- 
cers are advised that they might be held liable to said minors if they 
transferred the stock in obedience to the judgment of the court, with- 
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out binging to the notice of the court the true market value of said 
stock.” 

To this answer are annexed the affidavits of two stockbrokers of 
this city, stating the value of this Lottery stock to have been ‘‘up- 
wards of $500 per share,” and it contains an offer on the part of the 
company ‘to take the whole of said stock at the price of $500 per 
share, payable cash.” 


On the trial of the rule no other evidence was offered than the rec- 
ord and proceedings referred to on the part of plaintiff in the rule, 
and the two affidavits on the part of the Lottery Company. To the 
introduction of these the plaintiff objected on the following grounds, 
viz: 

Ist. That said judgment and proceedings cannot be attacked col- 
laterally. 

2d. That said judgment and proceedings fixed the value of the 
property tu be adjudicated. 

3d. That said affidavits are irrelevant. 

4th. That the Lottery Company is without interest. 

5th. That the minors are the only interested parties. 

6th. That only the undertutor, or some one claiming to represent 
the minors, can attack the report of the experts fixing the value of the 
property to be adjudicated, and the judgment adjudicating same. 

7th. That all of the proceedings leading up to the judgment being 
regular, same cannot be attacked in the absence of a charge of fraud. 


The idea sought to be conveyed by the Lottery Company is that 
their shares of stock are worth a large premium in the market, and in 
cash; and that, instead of the 108 shares that are held in indivision 
by the widow and heirs of Boullemet only being worth $16,200, they 
are now, and were at the time, worth $54,000; and that the interest 
of the minors amounts to $36,000, instead of $13,662 76. 


The question presented is an equitable rather than a legal one. 


The provisions of the Code are: “‘ Whenever the father or mother 
of a minor has property in common with him, they each can cause it 
to be adjudicated to them, either in whole or in part, at a price of an 
estimation made by experts appointed and sworn by the judge, after 
a family meeting duly assembled, shall have declared that the adju- 
dication is for the interest of the minors, and the undertutor shall 
have given his consent thereto.” R.C. C. 343; 5 Ann. 122, Sueces- 
sion of Hebert. 


In Orr vs. Thomas, 3 Ann. 582, our predecessors said on this subject: 
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‘“‘ A judicial adjudication of community property made to the sur- 
viving husband, under proceedings before a court of competent juris- 
diction, in which the minor heirs were represented by their under- 
tutor, will not be annulled for informalities anterior to the decree of 
adjudication. 


“The minors being represented by their undertutor, the judgment 
of adjudication is conclusive as to the facts on which it rests, until 
corrected on appeal, or annulled in a direct action.” 


It cannot be fairly argued that so great a disparity in value as al- 
leged in the instant case is a mere informality; nor can it it be said 
that the Lottery Company have appeared in this cause without in- 
terest. 


They appear in answer to plaintiff’s rule and for the purpose of bring- 
ing to the attention of the court a fact of material importance to the 
minors, and possibly to themselves; and it is substantiated by the 
judicial admission of the company, and the uncontradicted testimony 
of two witnesses who are professedly familiar with the value of its 
stock. 

No objection was urged to the affidavits on account of their being 
ex parte. 

T..e proof furnised by the Boullemet mortuaria is not of the satisfac- 
tory character that evidence contradictorily taken, is. 


Such proceedings are too frequently taken ‘as a matter of course” — 
simply as routine business, and not carefully weighed or properly in- 
spected. We are, it is true, not justified, from anything in the record, 
to pronounce such judgment in this case; but if the testimony of the 
Lottery Company is to be taken into account—and we think it is—it 
inevitably creates this impression. 


While it is, no doubt, true that the undertutor is a very worthy and 
responsible person, and devoted to the interest of his grandchildren, 
yet it is within the range of probability that he was unaware that so 
large a value was placed upon, or could be obtained for this Lottery 
stock. We are unwilling to declare that he has been unfaithful, and 
we cannot consent to deprive him of the opportunity of investigating 
the value of this stock, and of testing the sincerity of the company’s 
offer “ of $500 per share, payable cash.” 


We regard the rule to show cause, taken on the Lottery Company, 
as a necessary step in the judiciai proceedings to complete the adjadi- 
cation to Mrs. Boullemet. The stock was not sold at public auctior. 

It had not been transferred by autheutic act. 
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The judgment of homologation of the proces verbal of the delibera- 
tions of the family meeting was ex parte. It is not such a final judg- 
ment as will conclude investigation. We think the ends of justice 
will be best subserved by an aftirmance of the judgment appealed from 
and it is ordered. 

Judgment affirmed. 








No. 9996. 
ARTHUR LEIBE vs. ERNEST HEBERSMITH. 


Acts acknowledged before a Louisiana commissioner have no effect as authentic acts unless 
the acknowledgment takes place also before two witnesses, legally competent. 

Othe: wise, they remain acts under private signature, which are inadmissible in evidence, 
until the signature is proved. 15 Ann. 392; 22 Ann. 457, affirmed. 

Admission in evidence to prove rem ipsam, of a document which is not authentic and the 
signature to which is not proved, is irregular. The document ought not to have been 
received at all. 

The judgment of non-suit, rendered by the lower court, is justified. 


PPEAL from the Civil District Court for the Parish of Orleans. 
va Tissot, J. 





Braughn, Buck, Dinkelspiel and Hart, for Plaintiff and Appellee. 


‘‘ An act under private signature is inadmissible ir evidence until the signatures have been 
proved.” 22 Ann.. p. 457. 

‘* An act executed before a Louisiana commissioner is not entitled to the effect of an authen- 
tic act unless same has been done in the presence of two witnesses.”’ 15 Ann., p. 392. 

‘* While an act under private signature, duly registered, may be held sufficient as notice to 
third persons, yet a distinction exists between the effect of the registry as to notice, and 
the effect of the act itself as proof of its contents.” 33 Ann., p. 1249, and authorities 
there cited. 

** A common law mortgage has no eftect in Louisiana as to third persons.” 34 Ann., p. 797 
38 Ann., p. 890; Suc. of Mrs. Larendon, decided Nov. 21, 1887. 


W. W. Handlin, for Third Opponent and Appellant: 


A common law mortgage is net similar to a vente a réméré under the Civil Code of Louisi- 
ana. S. C., No. 9787; C. C. 2464. 

An act under private signature dates from its registry, made to appear by the certificate of 
the Recorder of Mortgages. 

The acknowledgment of a deed under private signature before a Louisiana commissioner, 
makes full proof aliunde, of the genuineness of the document. 

An attaching creditor can have no greater rights than his debtor had over the property 
when his attachment was levied. 

* No privilege shall have effect against third persons, unless the act or other evidence of the 
debt is recorded within seven days from the date of the act or obligation of indebted- 
ness.” Act No. 45 of 1877. 

Private acts whose date is proved by evidence dehors the instrument being recorded in the 
Mortgage Office and the transaction being bona jide, have the same effect against third 
persons as the parties themselves. 35 Ann. 847; 33 Aan. 1249; 2 Ann. 951, 469; 9 Ann. 
547; 14 Ann. 701; 11 Ann. 57; 4 N. S. 369; 2 N. S. 171. 
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A private act once registered in toto, ii is immaterial as notice whether the evidence of its 
execution was registered or not. Pierce vs. Clark, 25 Ann. 111; C. C. 3367; C. ™, 3397-3; 
C C. 3392; C. C. 3357. 

The employment of a shorthand reporter is optional. It is the duty of the minute clerk to 
take down the evidence if « party declines to employ a stenographer. The law author- 
izes one note ot evidence or transcript in each case. A note of evidence taken by a 
stenographer, as an oflicer of the court, may be filed by him, and need not be submitted 
to the clerk. The law does not warrant the stenographer in not filing his transcript 
unless he is paid iu advance. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is a contest for the distribution of the pro- 
ceeds of real estate judicially sold. 

The third opponent claims to be entitled to preference over the seiz- 
ing creditor, by virtue of an agreement between her and the defend- 
ant, termed a mortgage, executed in New York and subsequently re- 
corded in New Orleans, where the property was situated, at a date 
anterior to the registries on which the plaintiff relies. 

On the trial, the opponent offered in evidence the agreement in 
question, which, notwithstanding objection, was admitted to prove 
rem ipsam. 

The opponent contends that it ought to have been received without 
qualification, as an authentic act, but the plaintiff insists that it should 
have been rejected altogether, as it is not authentic, and the signature 
was not proved. 

The agreement purports to be signed by the defendant befo.e a no- 
tary public in New York, on November 19, 1883, and to have been re- 
corded in the Mortgage Oftice of the parish of Orleans, on December 
14 following. 





It was subsequently acknowledged before a Louisiana commissioner 
in New. York, on November 25, 1886. 

The acknowledgment before the New York notary was not made in 
the presence of any witne:s, and that before the Louisiana commis- 
sioner was made before one witness only. 

No proof was adduced of the signature’of the parties to the agrec- 
ment. 





Under the terms of the law and the construction put upon the same 
by a previous court, the instrument, to operate as an authentic, ought 
to have been acknowledged in presence of two witnesses before the 
Louisiana commissioner. 

In Langley vs. Burrows, 15 Ann. 392, in which the acknowledgment 


had been made before a Luuisiana commissioner and one witness only, 
_ the court said : 
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“The section of the act of 1855 authorizes commissioners appointed 
in other States by the Governor of the State of Louisiana, to take ac- 
knowledgment and proof of any deed, mortgage, etc., and the eighth 
section gives to all acts thus acknowledged, the force and effect of au- 
thentic acts executed in this State. Thus we may conclude that those 
commissioners are by express p ovision of the law, vested with all the 
powers of our justices of the peace and notaries and as an authentic 
act of sale, mortgage, assigum _nt, etc., is an instrument executed or 
acknowledged before a notary and two witnesses, it necessarily fol- 
lows that the documents produced by the plaintiff are acts under pri- 
vate signature.” 

This ruling is perfectly correct. It cannot be pretended that the 
Legislature intended to vest commissioners for this State, acting in 
other States, with powers superior or more efficacious than are con- 
ferred on home notaries, who must be citizens of the State. 

Hence, it is apparent that an act acknowledged before a Louisiana 
commissioner acquires no authenticity in this State, unless executed in 
the presence of two competent witnesses. R. C. C. 2234; R.S. 596 to 
603. 

In Miller vs. Wisner, 22 Ann. 457, the court held that documents 
under private signature are inadmissible in evidence until proof of 
the signature. Thus reads the law. R. C. C. 2242. 

The admission of the document to prove rem ipsam was barren of 
any effect; a white sheet of paper might as well have been admitted. 
It should not have gone in at all. 

The district judge properly non-suited the opponent. The record is 
not in a condition to enable this court to ane upon the merits of the 
controversy. 

_ Judgment affirmed. 








No. 9950. 


SUCCESSION OF OcTAVE J. FORSTALL. 


The sale or transfer of a note secured by a special mortgage and vendor’s privilege carries 
with it both the mortgage and privilege. 

This right accrues to the purchaser by mere operation of law, and is not dependent upon 
the articles of the Civil Code, which treat of payment with subrogation, legal or con- 
ventional. 

The right is acquired by the purchaser, even if the payment of the note, which is in suit by 
execatory process, is made to the sheriff; provided, the contract be shown to be one of 
purchase between the seizing creditor and the transferrees of the note. 

In asale of an immovable, burdened with a mortgage and vendou’s privilege, belonging to 
a succession, no other claim or charge can be preferred to the vendor's privilege out of 
the proceeds of the sale, but the expenses incurred for making the sale. 
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In the case of a sale of succession property, burdened with mortgages, by executory pro- 


cess, the purchaser at such sale cannot be compelled to turn ever to the succession rep- 
resentative the amount of ranking special mortgages, which he is entitled to retain, 
after satisfying the junior mortgage of the seizing creditor. Morris vs. Cain, 34 Ann. 
657. 


But if the unsatisfied mortgages are general, the residue of the purchase price cannot be 


A 


te 


uo 
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retained by the purchaser, and the same must be paid over to the succession representa- 
tive to be administered upon. Teissier vs. Bourgeois, 38 Aun. 256. 

nataral tutrix, administering in that capacity the succession of her husband, is entitled 
to administrator's commissions. 


"ve from the Civil District Court, for the Parish of Orleans. 
Monroe, J. 


W. E. Murphy, for Opponent and Appellee : 

The U. C. Art. 3237 grants a vendor's privilege on the property sold for the pay ment of 
the price, or so much of it as is due, whether sold for cash or on credit. 

This is a right which springs from the nature of the debt, and by force of iaw is em- 
bodied in the contract. 

It is also a right of very high character conferring advantages superior to those which 
flow from a mortgage. 

Although a renunciation of rights of this character may be implied, it must be held by 
sound principles of interpretation, should be established, not by doubtfal, but by clear 
and cogent inferences from the acts of the parties. Boner vs. Mahlé, 3 Ann. 600, and 
authorities there cited, aleading case on this subject. 

Nemo facile presumitur donare. Merlin expresses, with his usual accuracy, the just 
1ule for interpretations of renunciations. ‘‘ Les renonciations se font de deux maniéres, 
expressément, et par des faits. Mais pour que les faits emportent, il faut qu'il en ré- 
sulte une volonté manifeste de renoncer, c’est-A-dire, que ces faits soient directement 
et a tous égards contraires et au privilége dont il s’agit."" Merlin, Verbo Renon, § 3; 
Duranton, vol. 10, § 158. 

Even a release of a special mortgage to secure the vendor the payment of the debt does 
not effect the vendor's privilege. Citizens’ Bank vs, Curry, 12 R. 279 ; Suc. Johnston, 3 
R. 217; Howard & Thomas, 3 L. 112. 

The burden of proof as to the renunciation falls on the party holding the affirmative. The 
tutrix in this case representing the deceased is estopped from denying her husband's 
contract to subrogate opponeat. 

The tutrix claiming $1000 from the succession, under the Homestead clause, 18 not en- 
titled to commissions, all she can take from the creditors is the $1000 allowed by law. 
R. S. p. 333, sec. 1693. As tutrix, she is entitled to a commission on the minors’ revenue. 
C. C., Art, 349; Suc. of Weber, 16 Ann. 420. 


Sambola & Ducros, for the Tutrix and Appellant : 
Legal subrogation is stricti juris, and can take place only in cases expressly provided for 
by law. 11 Ann. 435; C. C. 2161, 2645; 3 Larombiere, pp. 180, 301 ; 1 Troplong, Priv. 
No. 349; 4 Marcardé, Nos. 704, 710; 7 Toullier, Nos. 102, 139; 12 Dnranton, No. 180; 2 
Zachariw, p. 376. 
Conventiocal subrogation is not presumed ; it must be express, unequivocal, and made 
in writing and at the same time as the payment; and only by notarial act, when made 
by the debtor. C. C. 2159, 2160; 12 Duranton, Nos. 117, 118; 3 Larombiere, pp. 194, 215; 
7, Toullier, Nos, 116, 117, 121; 5 R. 207; 11 Ann. 295; 30 Ann 23; 9 R. 476. 
Facts, not alleged by a litigant, are inadmissible in evidence. C. C. 2161; 9 Ann. 120; 
24 Ann, 158; 14 Ann. 356; 12 Ann. 77; 9 R. 477. 
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4. An administrator cannot jnstly be charged with uncollected fuads, which the action of 
the law and of the complaining party himself has put it out of his power to receive. C. 
P. 679, 683; 2 L. 280; 12 Ann. 592; 34 Ann. 662. 

5. A widow and natural tutrix, administering and settling, us nominibus, the insolvent es- 
tate of her husband, is entitled to an administrator’s commission. C. C. 1044, 1069; 1 
Zacharia, § 40; 1 R. 400; 7 Ann. 212; 34 Ann. 40. 

6. An appellate court has no power to review the judgment of the lower court as to appel- 
lees inter sese. C. P. 888, 889; 2 Aun. 548, 994; 12 Ann. 775; 11 Ann. 546; 16 Ann. 
195; 18 Ann. 265; 20 Ann. 123; 23 Aun. 456; 25 Ann. 508; 26 Ann. 542; 32 Ana. 19. 


The opinion of the Court was delivered br 

Pocué, J. The principal contention presented in this appeal grows 
out of the opposition to the account and tableau of distribution of the 
natural tutrix administering in that capacity the succession of her hus- 
band, interposed by James P. Guinault, as the holder of twenty-two 
notes, amounting together, in capital, to $1900 ; and originally secured 
by a special mortgage and vendor’s privilege on an immovable, the 
proceeds of which constitute the principal asset of the succession. 

He complains that, in her proposed distribution, the tutrix has recog- 
nized him as a privilege creditor for the amount of only eleven of the 
notes which he holds, treating him as an ordinary creditor for the 
amount of the eleven others; and he also charges error in the omis- 





sion of the tutrix to include as an asset of the suecession the sm of 


$910 87, the residue of the adjudication of another immovable be- 
longing to the succession, whici. had been sold under executory pro- 
cess at the instance of opponent, as the holder of a mortgage, second 
in rank, on said property. He fivally resists the amount claimed by 
the tutrix as administrator’s commission, as well as the fees allowed to 
the attorneys und to the notary of the succession, which he alleges to 
be excessive in amount. 

The tutrix appeals from a judgment which recognizes the opponeut 
as a privilege creditor for the full amount of his twenty-two notes in 
capital and interests, and orders the proceeds of the property sold 
ander executory process to be charged as an asset of the succession, or 
as much of the same as may be necessary to satisfy the claim pro- 
pounded by the widow under the provisions of act 171 of 1852, now 
article 3252 of the Civil Code. The judgment also rejects ker claim 
for commission as administratrix, and finally homologates her account 
as thus amended. 

The first point of discussion involves the proposed reduction of op- 
ponent’s: privilege by one-half. Appellant’s position on this point will 
be best understood by a reference to the facts which gave rise to the 
contention. 
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It appears that a short time previous to the death of Forstall, the 
holder of the twenty-two notes, eleven of which had then matured, 
took out a writ of seizure and sale of the property subject to the mort- 
gage and vendor's privilege, by which the notes were secured, and 
that before che date fixed for the sale, at the instance of Forstall and 
with the consent of the seizing creditor, the opponent (Guinault) pur- 
chased the entire series of the notes on which execution had issued, 


for the purpose of assisting and befriending Forstall, whose home was 


thus saved to him. In order to avert and suspend the sale which was 
to have taken place on the very day that the transaction was consum- 
mated, the amount of the eleven matured notes in capital and accrued 
interests, together with costs thus far incurred, was paid into the 
hands of the sheriff, and that a few days later, as soon as the notes 
could be legally withdrawn from the files of the court, the purchase 
price of the eleven notes was paid to the attorney of the seizing 
creditor, who had been vested with full authority by his client to carry 
out the agreement of the parties, and who thereupon delivered the en- 
tire series of notes to Guinault, the purchaser, to whom he executed a 
conventional subrogation of the rights of mortgage and privilege se- 
curing the eleven matured notes, the payment of which was therein 
stipulated to have been made as hereinabove stated. Relying on that 
circumstance and on the alleged fact that this instrument was not ex- 
ecuted on the day that payment was made, coupled with the fact that 
in hig return on the writ the sheriff stated that he had received the 
amount which the writ called for from the debtor Forstall ‘‘through 
Jas. P. Guinault,” appellant makes the point that the transaction 
thus evidenced was, in fact and in law, a payment by the debtor of 
the eleven matured notes, under the operation of which the vendor's 
privilege was extinguished and cancelled, and that therefore the at- 
tempted subrogation of such defunct rights was, and must be treated 
as, an absolute nullity. 

Under our reading of the record the evidence shows clearly 
and conclusively that the transaction which resulted from the 
negotiations carried on by Forstall and Guinault with the duly au- 
thorized counsel of the seizing creditor, and in consequence of which 
Guinault acquired the possession of the twenty-two notes in question, 
was one of purchase. 

Hence, we hold that the rights which he acquired as purchaser and 
transferree could not be in law, and were not in faet, affected by the 
mode, awkward it was, adopted of making the payment of the eleven 
matured notes and of the costs incurred in the executory proceedings. 
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The practical result of the transaction was, as shown by the record, 
that the seizing creditor, as vendor, received the price of his notes, 
and that the purchaser received the notes, which he bought, in their 
full legal and intrinsic value. 

The securities which were thus transferred to him, together with 
the notes, were the special mortgage and vendor’s privilege with 
which they were duly identified. Those rights are secured to him by 
the very text of the law. 

Article 2645 Civil Code reads: ** The sale or transfer of a credit in- 
cludes everything which is an accessory to the same, as suretyship, 
privileges and mortgages.” 

Hence, our jurisprudence has invariably enforced the rule that the 
mere transfer of a note secured by mortgage carries with it the mort- 
gage itself. In such a transaction the articles of the Code which treat 
of the payment with subrogation have no application, as the right ac- 
quired by the transferree derives from another and a different pro- 
vision of law. Oakley vs. Sheriff, 13 Ann. 273. 

It follows, therefore, that the accessories of the notes which Guin- 
ault acquired were vested in him bythe mere operation of law, with- 
out reference to the attempted conventional subrogation evidenced by 
the instrument executed by the seizing creditor’s attorney and agent, 
which was mere surplusage. As such it can add to, or detract no 
strength from, the legal rights which Guinault acquired under his 
purchase. 

It is plain, under our well-s-ttled jurisprudence that, on presenting 
his notes, with authentic proof, as was the case here, that they were 
made payable to the order of, and indorsed by, the drawers, with a 
copy of the sale with which they were identified, to a court of compe- 
tent jurisdiction, he would have been irresistibly entitled to executory 
process to enforce payment thereof. 

Hence, his rights to a mortgage and vendo1’s privilege are perfect in 
law, and must be enforced. Race vs. Bruen, 11 Ann. 34; Scott vs. 
Turner, 15 Ann. 346; Seckel vs. Fried, 18 Ann. 192; Frost vs. Mc- 
Leon, 19 Ann. 80; Perot vs. Levasseur, 21 Ann. 529; Miller vs. Cap- 
pel, 36 Ann, 264. 

On the second branch of the controversy, the record shows that the 
purchaser of the immovable sold under the executory process in the 
suit of Guinault vs. Forstall, after paying the amount of the seizing 
creditor’s claim, costs of suit and taxes, retained in his hands the sum 
of $910 87 to meet the payment of a special and ranking mortgage 
affecting the property sold, and an additional sum of $170 96 on ac- 
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count of a tacit mortgage recorded in favor of the minor children of 
the deceased, against their mother, the accountant. 

Under our well-settled jurisprudence the succession representative 
was without legal right to claim from the purehsser the amount re- 
tained by him on account of the special ranking mortgage Morris 
vs. Cain’s executors, 34 Ann. 662. 

But she had the right, and it was her duty, to claim and recover the 
amount vetained by the purchaser on account of the general mortgage 
in favor of the minors. Tessier vs. Bourgevis, 38 Ann. 256. 

This is conceded by her counsel, and they argue that the account 
should be credited with the additional sum of $170 96, as it appears, 
as a result of the developed insolvency of the succession, that the in- 
scribed mortgage of the minors, resulting from the absiract of the 
inventory, lapses and is without effect. 

We, therefore, conclude that the district judge erred in treating the 
entire proceeds of the sale as an asset of the succession ; that part of 
his judgment covers only $170 96. 

At this stage of the case comes the practical conflict between the 
opponent, Guinault, in the enforcement of his rights of vendor’s privi- 
lege on the proceeds of the immovable subject thereto, and the widow’s 
claim of $1000 under the act of 1852. The total assets of the succes- 
sion are insufficient to satisfy both and the funeral and law charges 
and other privileges recited and contained in the account. 

Under the provisions of the act of 1852, the claim therein created 
must “ be paid in preference to all other debts, except those for the 
vendor’s privilege and expenses incurred in selling the property.” 

Hence, it fullows that the only debts or charges which can be pre- 
ferred to opponent’s privilege are the costs of the sale of the property 
subject to his mortgage. Now the record informs us that the judicial 
costs incurred for that sale amount to $90 90, and that the property 
was liable for taxes amounting to $75 95. 

Beyond this the record is silent, and we are not informed of the 
items which make up the amount of costs as above stated. But we 
are authorized to conclude that the total amount consists of the clerk’s 
and sheriff’s fees, appraiser’s charges, advertisement of sale, etc., and 
these, we hold, are the only costs which can rank the vendor’s privi- 
lege. Succession of P. O. Lauve, 18 Aun. 721; Succession of Markey, 
2 Ann. 265. 

The judgment appealed from is in accord with these views, although 
it does not detail the charges which are allowed; these must be re- 


stricted to the two items hereinabove enumerated, 
67 
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Protected by that decree, opponent has no concern with the amounts 
allowed for attorneys’ and notary’s fees, for the reduction of which he 
has filed a prayer to amend the judgment. And as the other creditors 
of the succession have not appealed, the judgment in that particular 
cannot be reviewed by us in the present appeal. 

We do not approve of the conclusion reached by the district judge 
on the claim of the tutrix for commissions of administration, which 
was rejected in the judgment appealed from. 

The right of a natural tutrix to such commissions has been judicially 
recognized. Succession of De Lerno, 34 Ann. 40. Hence we shall al- 
low them, but they are inferior in rauk to opponeai’s privilege. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended in the following particulars : 

Ist. By reducing the amount of the proceeds of the property sold 
under executory process in the suit of Guinault vs. Forstall, to be ac- 
counted for by the natural tutrix, to the sum of $170 96. 

2d. By allowing to accountant administrator’s commissions, under 
the restrictions hereinabove stipulated. 

And it is now ordered that said judgment, as thus amended, be af- 
firmed at the costs of Jas. P. Guinault, opponent on appeal. 








No. 10,039. 
JamMES L. WINTER vs. MAX FRAENKEL. 


To authorize an appeal from an interlocutory decree the decree must be such as would work 
an irreparable injury. 

So where a lessor complains that the lessee has placed an electric battery and e’ected ma- 
chinery in a part of a building leased by him, in violation of the contract of lease, and 
ciaims damages to the amount of the rents to be paid for the residue of the building, 
which he avers will be abandoned by the tenants, and demands the dissolution of the 
lease, and at the same time asks for an injunction to stop the running of the machinery 
pendente lite, the order of the judge refusing to grant the injunction is not appealable. 

The injury likely to be caused by the disturbance is not irreparable, nor is the refusal of 
the injunction decisive of the cause on its merits. 


PPEAL from the Civil District Court, Parish of Orleans. 
Voorhies, J. 





F. L. Richardson, for Plaintiff and Appellant. 
E. E. Moise, for Defendant and Appellee. 





The opinion of the Court was delivered by 
Topp, J. This isan appeal from the refusal of the district judge to 
grant an injunction. 
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There is a motion to dismiss the appeal on the ground that the ap- 
peal is from an interlocutory decree, which does not work an irrepar- 
able injury. 

The petition for the injunction contained in substance the following 
allegations : 

That the plaintiff had leased to the defendant parts of certain build- 
ings and their appurtenances in the city of New Orleans for thirty 
months, and that defendant had taken possession of the same. That 
the defendant, a few months after the commencement of the lease, 
placed in the building an electric battery of five-horse-power for the 
purpose of running sewing machines and fans, which caused so much 
noise, tremor and jarring of the walls of the building that the offices 
on the second floor thereof, occupied by the plaintiff and his other ten- 
ants were rendered almost uninhabitable. That the use thus made of 
the premises was not contemplated at the time of making the lease. 

That he found the tenants would abandon the building if the dis- 
turbance from the battery and machinery was not stopped, and that 
he also would be obliged to give up the use of his office. 

That the rents of the building, including his own office, for the term 
of the lease would amount to $2118. 

Plaintiff prayed to have the lease cancelled and annulled, and for 
an injunction restraining defendant from running the machinery and 
for damages. 

A rule to show cause was issued, and on trial of the same the in- 
junction was refused. 

The order of refusal complained of was an interlocutory order. 

It is not for us to say whether the judge should have granted the 
injunction or not. That is not the question before us, but whether the 
interlocutory order refusing the injunction was appealable. 

The general rule is that an interlocutory order or decree to be ap- 
pealable must be calculated to work an irreparable injury. 

There is, however, no allegation in the petition that such an injury, 
or an injury irreparable in character, would be caused by the refusal 
to grant the injunction. « On the contrary, it is plainly inferrible from 
the nature of the complaint urged, that the injury could be repaired. 

The substance of the complaint is that plaintiff and his other ten- 
ants will be compelled to quit the building, and he measures his loss 
** therefrom at $2118, as before stated. That is, if he and his tenants 
abandon the buildings on account of the disturbance complained, 
$2118, but no less sum paid to him by defendant will compensate him 
for his loss. 
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An injury, as has often been said, to be irreparable must be of that 
kind that cannot be compensated in money. 

But, as we understand the plaintiff’s counsel, he does not put the 
appealability of his case on this ground—of irreparability—but rather 
on the ground, substantially, that the refusal of the judge to grant the 
injunction was equivalent to deciding the case on its merits, and refers 
us to authorities, favorable, in such case, to the right of appeal. 

If the premises. of the counsel were correct, the authorities cited 
might greatly aid him. But are they correct ? 

The petition distinctly charges that the defendant, by the acts com- 
plained of, had violated the conditions of the lease, and that he, 
plaintiff, was entitled to have it annulled, and he prays that it be an- 
nulled and cancelled for the dissolution of the lease. 

This demand, it is obvious, is the substance of his action—his main 
demand—whilst the injunction asked for can only be properly viewed 
as ancillary to that demand—to stop the disturbance—until he could 
be absolved from the unfortunate contract and get rid of his obnoxious 
tenants. 

For these reasons the motion to dismiss the appeal must prevail. 

Appeal dismissed. 








No. 10,050. 
THe STATE OF LOUISIANA vs. GUILLAUME VALERE, ALIAS PETER 
VALERE. 

It is not safe for counsel to charge that a case has been decided without having been tixed 
for trial where the minutes of the court show that it was regularly called and submitted, 
and where, atter such submission, counsel file briefs in support of points made. 

It is with little good grace that counsel complain that a decision delivered does not pass 
upon points made by him, where he himself admits that he has not read the reasons as- 
signed, and where the opinion shows that the points were considered and overruled. 

The grave charges made ought not to have been preferred at random, but with circum- 
spection. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Mouton, J. 





M. J. Cunningham, Attorney General, for the State, Appellee. 
E. Simon, F. Voorhies and Dan Voorhies, for Defendant and Ap- 
pellant. 


The opinion of the Court was delivered by 
FENNER, J. The recoid teems with charges of error embodied in 
bills of exception, a motion for new trial and a motion in arrest of 
judgment, most of which require only the briefest mention. 
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Ist. The indictment is assailed as insufficient in law because the 
endorsement thereon did not specify the offense charged and because 
the foreman of the grand jury signed simply as “ Foreman,” without 
adding the words “ of the grand jury.” The objections are frivolous. 
State vs. Mason, 32 Ann. 1019; State vs. Granville, 34 Ann. 1089. 

2d. It is objected that the venire and indictment were not served 
two full days before the trial. The return of the sheriff showed the 
contrary, and it was not successfully contradicted. 

3d. The copy of the indictment served is assailed as not a true 
copy, because certain words endorsed on the original were not con- 
‘tained on the copy. The omission charged was utterly immaterial. 
32 Ann. 1019. 

4th. Objections were raised to the method of summoning jurors de 
talibus, which have no force, and were sufficiently disposed of by the 
reasons given by the judge. 

Sth. Certain defects in the minutes of the court were assigned as 
ground of the motion in arrest, whereupon the judge ordered the min- 
utes to be corrected so as to conform to the facts. This he had the 
right to do, whenever his attention was called to the errors. 

6th. The claim that the accused was not present at all important 
proceedings on the trial, is not sustained. State vs. Price, 37 Ann. 
215. 

7th. Defendant offered in evidence a deposition of one of the 
State’s witnesses, taken before a justice of the peace, for the purpose 
of contradicting the evidence given by the same witness on this trial. 
The judge refused the same, without proof of the signature of the 
witness, which was by cross-mark, holding that the attestation thereof 
by the justice of the peace did not afford authenticity, because said 
justice had no jurisdiction, ratione materia, to swear witnesses and 
take down depositions in a murder case, and his action was coram non- 
judice, and gave no effect to the declaration other than that of a pri- 
vate writing. 

The ruling was correct, and the reason sufficient. 

8th. After the foregoing ruling, defendant offered to prove the sig- 
nature of the justice of the peace by a witness in court or by a com- 
parison of hand-writing, which the judge refused to permit, on the 
ground that the testimony of the justice himself was the best evidence. 
And then the defendant moved for a delay of ten hours in order to 
enable him to secure the presence of the justice. 

We fail to see what would have been accomplished by proving the 
signature of the justice; the matter requiring to be proved was the 
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signature of the witness. As that signature was by cross-mark, the 
justice, who attested it, was no doubt the best witness; but the judge 
assigns sufficient reasons for not granting th: delay applied for, in the 
lack of diligence displayed by defendant, who, though aware of the 
necessity of offering this evidence from the time when the witness to 
be contradicted had testified, took no steps to secure the witness until 
long afterward when the trial was nearly completed. Defendant was 
presumed to know the law, and cannot avail himself of the plea of 
surprise by rulings of the court, which were legal and proper, and 
should have been anticipated. ; 

We have thus disposed of all the charges of error, none of which 
have the slightest merit. 

Judgment affirmed. 


On APPLICATION FOR A REHEARING. 


' Bermupez, C. J. The judgment rendered herein on Nov. 8th is 
assailed on two grounds: 

Ist. That the case never was set for trial. 

2d.- That the court did not pass upon an important question pre- 
sented by bill of exception to the admissibily of certain evidence. 


I, 


The appeal was made returnable at Shreveport iv October last. 

In the country, cases are not fixed for any particular day, but are 
taken up in the order in which they stand on the docket. 

The minutes of the court show that the case was called in its regular 
order, on October 17, and was submitted on briefs filed and to be filed. 

On the following day, the Attorney General filed his brief, and on 
the 19th a brief on behalf of the accused was also filed. 

On October 22, the court, considering, from appearances, that the 
issues presented demanded ampie consideration—the accused being 
prosecuted for manslaughter, and having been sentenced to ten years 
at hard labor—ordered the case to be transfered to New Orleans, not 
for reargument, but for final decision. 

Counsel for the defendant complains, urging that he had been in- 
formed by an attorney that the case had been transferred to New Or- 
leans there to be tried. 

This court is not responsible for the information thus conveyed to 
the counsel, who ought to have sought the same from the minntes. 

Charges of such grave character ought not to be made at random, 
as was done in this instance, but with circumspection. — 
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It thus appears that the case was regularly called, submitted and de- 
cided, and that the accused has no cause to complain. 


II 

The court took pains to consider the case, not only from the briefs of 
the State and of defendant’s counsel, but also from the record, and 
did actually pass upon every point presented. Had counsel read the 
opinion delivered in the case, he would have foand that his second ob- 
jection is utterly groundless. 

His complaint can hardly be deemed serious, when he himself, in his 
application for a rehearing, confesses that he has not read the opinion. 
If so, with what grace can he complain that his points have not been 
determined. — 

We have reviewed the opinion, and see no reason to disturb the 
conclusions reached. 

Application refused. 








No. 10,036. 
J. G. St. JULIEN ws. MorRGAN’s LOUISIANA AND TEXAS RAILROAD 
AND STEAMSHIP COMPANY. 


The Legislature, in granting to the defendant company immunity from suit elsewhere than 
at its domicile, for causes of action other than trespass, designed to restrict the charac - 
ter of suits not brought at the place of domicile, to actions of tort, for wrongs comwmit- 
ted, and its unlawful entry upon the lands of citizens vi et armis. 

Trespass is an unlawful act committed with violence on the property or rights of another. 
An action of trespass is that which is instituted for the recovery of damages fora 
wrong committed with immediate force. 

In case the owner of land permits its use and occupancy by a railroad corporation, and the 
construction thereon of a quasi public work, without resistance or complaint, he cannot 
thereafter require the demolition thereof, nor prevent its use by such corporatiun, 

Sech owner is not debarred of hi- action for compensatory damages, if instituted at the 
domicile of the company ; but he cannot affect to treat snch entry as tortious, and sue 
it, as a trespasser, at the place where the injury is alleged to have been sustained. 


A PPEAL from the Twenty-sixth District Court, Parish of Lafayette 
& De Baillon, J. 


M. EF. Girard, for Plaintiff and Appellee. 
H. L. Garland and Leovy & Blair, for Defendant and Appellant. 


The opinion of the Court was delivered by 
Watkins, J. The demands of the plaintiff are founded upon the 
reservation in his favor contained in our decree in the previous suit 
- between the same parties. 35 Ann. 924, 
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He claims of the defendant company the sum of $3911 50, as com- 


pensatory damages, and which may be correctly itemized as follows, 
viz: 


1., Value of land taken...............ssseeeees $1087 50 
2. Cost of fences.............000.- tio seenebees 500 00 
3. Injury to 100 acres of iand.................. 500 00 
4. Value of embankment...................... 1824 00—$3911 50 


In the court a qua the case was tried by a jury, and they found a 
verdict in favor of the plaintiff for cost of fences and hedges, $500, 
but disallowed the remainder of his demands as prescribed. The de- 
fendant appealed. 

In limine the defendant company filed an exception to the jurisdic- 
tion of the court on the ground that, under its charter, suit could not 
be brought agaiost it, elsewhere than at its domicile, the city of New 
Orleans, for other cause of action than trespass. Sec. 12, act 37, of 
regular session of 1877. 

And that the claim herein made did not, confessedly, arise from a 
trespass committed by the company on the person or property of the 
plaintiff, as will appear from his petition. 

This exception was overruled by the judge a quo, and the correct- 
ness vel non of his ruling must be first ascertained, and decided. 

In making the exception defendant relied upon the provision of its 
charter contained in section 12, as restricting the right to sue it, else- 
where than at the place of its domicile, to actions of trespass, and as 
taking said company, in all other respects, out of the operation of C. 
P. 165, paragraphs 8 and 9. 

In State ex rel. Morgan’s L. and T. R. R. and. 8. Company vs, 
Judge, 33 Ann. 955, we held the company’s act of incorporation to be 
a private statute, and not a public law ; and that the word “ trespass,” 
as employed therein, was “‘employed in its broadest sense, so as to 
comprehend a variety of wrongs, having the common element of a 
use of force, whether direct, or indirect.” 

In the more recent case of Heirs of Gussin vs. Williams, and Mor- 
gan’s L. and T. R. R. and S.S. Co., 36 Aun. 187, we said of the same 
statute : 

“It is evident that the Legislature, by granting to the company im- 
munity from suit, out of New Orleans, its legal domicile, except in cases 
of trespass, meant to confer some privilege or advantage, which other- 
wise would not have existed. The design was clearly to restrict the 
character of suits, not brought at the place of domicile, to cases of 
trespass.” 
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Though it cannot be said to have, in any legal sense, repealed the 
article of the Code of Practice, it did have the effect of relieving the 
corporation from the effect of those provisions conferring jurisdiction 
on the judge of the place where the property is situated, to try and 
determine suits for damages other than for trespass. 

In the opinion last quoted from we also treated of the action of tres- 
pass, as contemplated by the defendant’s charter, and said : 

‘‘ Trespass is defined to be an unlawful act committed with violence, 
vi et armis, on the person, property, or relative rights of another. 

‘‘An action of trespass is that which is instituted for the recovery of 
damages for a wreng committed against the plaintiff with immediate 
force.” P. 188. 

Our predecessors, in construing C. P. 165-9, employed similar lan- 
guage: 

“The Legislature contemplated the active violation of some right, 
or the doing of some illegal thing, acts of commission, which give rise 
to an action for damages, and that the rule does not apply to omissions, 
neglect or failure to do. 

‘* Wrongs of this class are excluded by the use of the words “‘ com- 
mit” and “‘ committed,” * * and which, necessarily, imply action.” 
30 Ann. 609, Moutgomery vs. Levee Company; 31 Ann. 566; 39 Ann. 
29. 

The plaintiff does not, in his petition, class, or style this as an action 
of trespass. In our former opinion (35 Ann. 924) the character of his 
original suit was fully examined and defined, and the reservation in 
his favor clearly outlined. 

It was regarded and treated as one possessing some of the character- 
istic of a petitory action for the recovery of certain land occupied and 
used by the defendant as a road-bed for its railway—ciaiming that it 
had entered thereon in July, 1879, without his permission, and with- 
out purchasing, or appropriating it—and for rents and revenues. 

After carefully reviewing the evidence, we said: ‘ It is unnecessary 
for us to say, or intimate how, or whether he would have been pro- 
tected had he done more than talk to a lawyer. Certain it is he did 
not invoke the arm of the law, at the time it could have been of service 
to him, but, on the contrary, acquiesced in the defendant’s taking pos- 
session, and using his property; encouraged it to prosecute its work by 
abstaining from every attempt to prevent it, and made no complaint 
in a court of law, of the injuries inflicted upon him, until the defend- 
ant had expended large sums of money in completing it. Having thus 


- permitted the use and occupancy of his land, and the construction of 
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a quasi public work thereon without resistance, or even complaint, 
he cannot afterwards require its demolition, nor prevent its use, nor 
treat the company erecting it as his tenant. 

‘He is not barred from an action for damages by reason of the tak- 
ing of the land, and for its value; but having acquiesced in the entry, 
and encouraged, if he did not invite it, he cannot affect to treat it as 
tortious. 

“‘Considerations of public policy, not less than the suggestions of 
natural justice, require that, in such case, the owner shall not be permit- 
ted to reclaim his property free from the servitude he has permitted to 
be imposed upon it, but shall be restricted to compensation.” 

The taking possession of plaintift’s land was not accomplished by « 
resort to violence, nor through the commission of a wrong, a tort, or 
other illegal act. The plaintiff not only did not make resistance to the 
entry of the defendant, but acquiesced in it, and encouraged it to con- 
struct its railway thereon. 

He cannot now prevent the defendant’s use of it, nor treat it as a 
trespasser in so doing. 

In support of the views expressed by the court the opinion quoted 
the following very pertinent paragraph from Pierce on Railroads, viz : 

‘“If the company had made an unlawful entry to construct its road, 
it would be liable in an action of trespass for the injury aceruing there- 
from, and the satisfaction of that jadgment would not have the effect 
of making the appropriation legal, as would the payment of the award 
in proceedings for condemnation ; but the company would remain lia- 
ble to successive actions of trespass for the continuing nuisance, or to suec- 
cessive actions for the recovery of rent for the, continuing use of the 
land.” P. 169, 230. 

Hence, the defendant is not liable in an action of trespass for the in- 
jury accruing for its use, but may be sued, only, for compensation. 

The opinion also quotes with favor, Mills on Eminent Domain, who 
says: 

‘Slight acus of acquiescence on the part of the owner will estop 
him from interferring with the running of a railroad. 

‘He will not be deprived of his claim for damages, or his right to 
enforce it in all proper modes; but, if he has, in any sense, for the 
shortest period, clearly given the corporation, either by his express 
consent, or by his silence, to understand that he did not intend to ob- 
ject to their proceeding with the construction and operation, he can- 
not, on non-payment of compensation, maintain ejectment. If there 
was, in fact, a waiver, either express orimplied, by acquiescing in the 
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proceedings of the company, to the extent of not insisting upon pre- 
payment as a condition precedent, but consenting to let the damages 
lie and remain a mere debt, with or without a lien upon the road-bed, 
then it is impossible to regard the corporation, in any sense, in the light of 
a trespasser, or liable to ejectment.” Sec. 140. 

The converse of that proposition is clearly stated in Salt Lake City 
vs. Hollister, 118 U. 8S. 256, in which the Supreme Court held that a 
railroad companys, authorized to acquire a right of way by the exercise 
of eminent domain, which seizes upon the land of a citizen, makes no 
compensation, and takes no steps for its expropriation, “is a 
naked trespasser, and can be made responsible for a tort.” The two are 
easily reconcilable, and are reconciled on the theory of our opinion. 

In that case the plaintiff’s demand for ejectment was refused because 
the entry of the defendant on the plaintiff’s land was with his consent 
or acquiescence. The logical deduction from that decree is 
that plaintiff has no right of action for trespass, and had only reserved 
to him therein, an action for compensatory damages for the value of 
his land, and the injury he may have saffered by the taking of it. The 
plaintiff’s suit should have been instituted at the defendant’s domicile. 
The exception to the jurisdiction of the court should have been sus- 
tained, and the suit dismissed. 

It is, therefore, ordered, adjudged and decreed, that the verdict of 
the jury be set aside,‘and the judgment appealed from annulled ; and 
it is now ordered, adjudged and decreed that the defendant’s exception 
to the jurisdiction of the court a qua be sustained, the suit dismissed, 
and that all costs be taxed against the plaintiff and appellee. 





No. 10,035. 
A. P. Moore eT AL. vs. F. M. WARTELLE ET AL. 


In the absence of proof that an act of sale, under private signature, attacked by forced 
heirs, as designed fo serve as a disguised donation—was such in the intendment of the 
parties, the court will not pass upon the sufficiency of the act sous seign privé, as trans 
lative of the property. 

‘The sales of immovable property made by parents to their children may be attacked by the 
forced heirs as containing a donation in disguise, if the latter can prove that no price 
was paid, or that the price was below one-fourth of the real value of the immovable sold, 
at the time of sale. R.C. C, 2444. 


The law does not favor actions by forced heirs to undo transactions of their ancestors as 
done in fraud of their rights. The burden is upon them, and, in the absence of con- 
vincing proof, and in the presence of evidence which merely cast a suspicion, the court 
will not take the property of one mau to give it to another. (Act of 1884 not applicable 
here.) The law does not, in proper cases, leave the heirs without relief. 
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If it be true that forced heirs can be likened to creditors, and may resort to the revocatory 
action, their right to sue would be barred by one year from the death of the parent. 

A partition cannot be ordered of property which cannot be described, so as to give bidders 
an exact knowledge of what is to be offered for sale. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 





Lewis & Bro., for Plaintiffs and Appellants. 
Kenneth & Baillio and John N. Ogden, for Defendants and Appellees. 





The opinion of the Court was delivered by 

BermMupDEzZ, C. J. This suit hasa double object: First, to annul a 
transfer of real estate made by plaintifts’ grandmother to the defend- 
ants, their uncles, on the ground of defect of form, of simulation or 
fraud ; and second, to compel the latter to account for certain movable 
property of the deceased, which they unlawfully retain in their pos- 
session. 

The nullity of the transfer is sought, because the transfer, in the 
form of a sale, was intended as a disguised donation, and was made 
under private signature ; because the conveyance was made without 
any real or valid consideration, and because it was made with the 
fraudulent design of depriving the plaintiffs of their legitime, as forced 
heirs of their deceased grandmother. 

The defense is substantially a deniai of the charges propounded. 
It avers the validity of the transfer attacked and the fact that the de- 
ceased, Mrs. Wartelle, has died leaving no estate susceptible of any 
partition, save some gas stock. 

The defendants, however, reconvened, claiming, in case of eviction, 
$13,000, for money paid, improvements, etc. 

They further plead that the action is barred by prescription. 

The trial lasted three weeks, resulting in an accumulation of plead- 
ings and evidence exemplified by a transcript of over eight hundred 
pages. 

After a patient hearing, careful investigation and due consideration, 
the esteemed district judge, who has passed from among us, and whose 
character for integrity, industry, perspicacity, correctness and ability 
is indisputable, gave judgment for the defendants, resting his conclu- 
sions on elaborate reasons. 

For an appreciation of the merits of the controversy, it is sufficient, 
nevertheless, to know that the plaintiffs complain that on the 20th of 
February, 1879, their grandmother, Mrs. Wartelle, made a title, which’ 
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they claim is a donation, under the form of a sale, to their uncles, the 
defendants, to the only real estate she owned, for $5400, part cash and 
part on time, and that neither the cash nor the portion on credit has 
been paid ; or, if any compensation was received, it was below one- 
fourth of the value of the property at the date of the conveyance, and 
that the transaction was made for the purpose of giving the defendants 
an undue preference, and so defraud the plaintiffs of their reserve. 


The first ground of attack is that the act by which it was donated is 
under private signature, and thus an absolute nullity, as the law em- 
phatically provides that an act of donation shall, under pain of nullity, 
be executed before a notary and two witnesses. 

The act in question does not purport, on its face, to be a donation. 
It is, on the contrary, in appearance, an act of sale, an onerous con- 
tract. The burden was upon the plaintiffs to show that it was de- 
signed to be a disguised donation, and was not an onerous contract. 


They could have had this court so to declare it only after the foun- 
dation had been laid ; but as they have failed to do so, and the reverse 
is shown that the act was intended to operate as a sale, the solution of 
the question must be eliminated. -2 L. 215. 

The second ground relied upon for the nullity is, that the convey- 
ance was made without any real and valid consideration, and with the 
fraudulent design of depriving the forced heirs of their legitime, by a 
disguised donation encroaching on the same. 

The plaintiffs would probably have no standing to ask the nullity, 
for the law declares that: any disposal of property, whether inter vivos 
or mortis causa exceeding the quantum of which a person may dispose 
to the prejudice of the forced heirs, is not null, but only reducible to 
that quantum. R. C. C. 1502. But as the defendants do not appear to 
have made the objection, or if they have, seem to have waived it, by 
going into the trial on the merits, we must consider the plaintiffs, as 
in court. 

On this subject the law is likewise clear. Art. 2444 R. C. C., em- 
phatically declares, that the sales of immovable property made by 
parents to their children, may be attacked by the forced heirs as con- 
taining a donation in disguise, if the latter can prove that no price has 
been paid, or that the price was below one-fourth of the value of the 
immovable at the time of sale. 

It was incumbent on the plaintiffs to have proved, either that no 
price had been paid, or that the price paid, or consideration .eceived, 
was insufficient, being less than one-fourth of the value. 
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The act of sale is perfect on its face. It is just and translative. It 
can convey property. 

It describes the real estate, specifies the price in cash and on time, 
acknowledges payment and settlement. 


It must stand for what it purports to be until it is set aside. The 
burden was upon those who attack fo ‘‘ prove” that it was made with- 
out consideration, or for an insufficient one. 


The burden was not, as is contended, on the defendants, to uphold 
the act assailed. The letter, spirit and construction of the law are in 
that sense. Laycock vs. Thomson, 13 Ann. 173. 


We find, as the distiict judge did, that there was a consideration, 
and that the property was not only not worth more ti.an four times 
the price agreed to and settled, but also that the price stipulated was 
the actual value of the real estate at the date of sale, viz, $5400, 
whereof $1400 appears to have been paid, or settled for at the time of 
sale, and $2000 some short time before the maturity of the notes, 
while the remaining $2000 were considered to be satisfied by the obli- 
gation assumed by the purchasers to provide for their mother’s neces- 
sities during her life. . 

There is no reason to doubt that the payments and settlements 
acknowledged by the deceased to have been made to her, have indeed 
taken place ; but if there was, this would be no reason to set the con- 
veyance aside, for it must stand until the plaintiffs show that no price 
was paid, or that the price paid was less than one-fourth of the actual 
value. 

This court has no concern with what Mrs. Wartelle may have done 
with any money paid her, for she was the owner of it, and could have 
disposed of it as she might have thought proper, and there is nothing 
here to show that she has unduly done so. 

The controversy is not on a question of lesion beyond moiety. The 
considerations which Mrs. Wartelle admits to have received and the ob- 
ligation assumed by the defendants to provide for the wants of their 
mother during her life, surely constitute more than one-fourth of the 
value of the property at the date of sale. 


The law does not favor actions of this character. It imposes on the 
complainants the burden of adducing convincing, if not irresistible, 
proof, to undo the act of their deceased parent ;_ but it may not leave 
them without ‘ome remedy in proper cases, of undue advantage. 13 
Ann. 173, 207; 15 Ann. 641; 21 Ann. 367; R. C. C. 1324, 1326. 

The law of 1884 (No. 5), to which the plaintiffs refer, was passed 
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since the occurrence of the facts involved in this controversy, and 
has, therefore, no bearing on them. 

In the case of Carter vs. McManus, 15 Ann. 641, which was an an- 
alogous suit, although the evidence adduced created strong suspicion, 
the court deeming it slight, said, Land, J: 

“Such evidence is too uncertain to justify the courts in taking an 
estate from one man and declaring it to be the property of another.” 

The plaintiffs further insist that, as forced heirs, they are assimi- 
lated to creditors and entitled to ask a revocation of the sale which 
they allege was made for the fraudulent purpose of depriving them of 
their just rights to the legitime, in the succession of their grandmother. 

If this were true, the pleaded prescription of one year would bar 
the claim, not because that time had elapsed between the date of the 
sale, (February 20, 1879), and that of Mrs. Wartelle’s death, (June 14, 
1883), but because that delay expired between the death and the 
briuging of the suit, (July 14, 1884), the time of death being fixed by 
law as the initial point for the computation of prescription. R. C. C. 
1504, 1994, 3527. 

There can be no doubt, and there is no dispute on the subject, that 
the shares or gas stock remains the joint property of the heirs, plain- 
tiff and defendants, and can be sold to effect a partition among them, 
if they cannot be divided in kind. 

It is impossible, under the averments and the proof, to say, so as to 
be able to describe them as might be necessary for a judicial adver- 
tisement, what other effects remain likewise to be divided. The dis- 
trict judge properly reserved the right of any heir to have the stock 
and the other movable property, whatever it be, sold for division 
among them. 

We find no error either ip the reasons, or in the judgment com- 
plained of. 

Judgment affirmed. 

Rehearing refused. 








No. 9934. 
Mrs. WALTER REGAN vs. W. W. WASHBURN. 


All final judgments rendered by the Supreme Court are liable to be revised on application 
for a rehearing, m’de within the delay prescribed by law. 

The rule applies to judgments making a final disposition of applications for mandamus, cer- 
tiorari and other remedial writs. State ex rel. Gerson vs. Judge, 37 Ann. 261, affirmed. 

Hence, a final judgment disposing of an application for a certiorari is not executory before 

the expiration of six judicial days, or before a final disposition of an application for a 

rehearing in the case. 
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But this rule cannot be construed as an absolute prebibition on the party in whose favor the 
judgment has been rendered in the Supreme Court from proceeding to an execution 
thereof before the expiration of legal delay. 

A premature execution of such a judgment is a mere irregularity which may be corrected 
by an applicatipn for rehearing timely made, and which becomes valid after the expira- 
tion of the delay. And for having recourse to such an execution the party cannot be 
held responsible in damages. 


/ PPEAL from the Civil District Court, for the Parish Orleans. 
“ Rightor, J. 


Frank Michinard & Horace L. Dufour, for Plaintiff and Appellant. 
Horace E. Upton, tor Detendant and Appellee : 


1. This court will not issue the writs ef prohibition and certiorari to inferior judges in cases 
in which they have exercised their legal authority and discretion. Previous decisions 
affirmed. 33 Ann. 378, 794, 1284, 1356. Writ of certiorari refused by this court om the 
ground that, under the supervisory power granted by article 90 of the Constitution, it 
cannot pass upon the correctness of the judgment of an inferior court, iv an unappealable 
case, when said judgment appears to have been legally rendered. 33 Ann. 378. 

2. Art. 911 C. P. having reference to applications for a rehearing, has been construed as not 
applying to the writ of certiorari issued from this court, under Art. 90 of the Constitu- 
tion, to revise the proceedings of inferior courts in cases where no appeal lies. That 
article of the Code of Practice could not embrace such cases, fur they were not in exist 
ence at the adoption of that Code. The eftect of the remedy granted in certiorari cases 
is the same as in habeas corpus cases. The judgment on its rendition becomes immedi- 
ately executory in such cases. State ex rel. DeBuys vs. Judges Civil District Court, 32 
Ann. 1263 and 1264. 

3. Inan application for a writ of certiorari, the record of the proceedings below makes full 

proof of itself, and is conclusive if not assailed and proven to ve incorrect and untrue. 

The unsupported affidavit of the relator, of facts and proceedings, when contradicted by 

counter affidavits, and negatived by the record, cannot avail the applicant. State of 

Louisiana ex rel. Mr. and Mrs. Walter Regan vs. Judge of the First City Court of New 

Orleans, 36 Ann. 977. In 18 Ann. 113, a mandamus case, the court refused to enter- 

tain an application for a rehearing, and in 21 Ann. 50, in a proceeding for a prohibition, 

also refused to entertain an application for a rehearing. Such was the law at the date 
the writ of certiorari was denied by this court in case just cited. State ex rel. Regan 

vs. Judge First City Court, 36 Ann. 977. 

The judgment of 2 justice’s court ejecting the occupant of a house under the laws of 

landlord and tenant, charged to be null and void in an action of damages for wrovgful 

ejectment, cannot be inquired into collaterally, if regular in form and valid on its face. 

Huyghe vs. Brinkman, 34 Ann. 831. Same authority, p. 633, the court adds: “‘ As the 

judgment under which plaintiff was expelled is final and valid on its face, and as she 

does not claim title or ownership to the property from which she was ejected, we are at 

a loss te conceive upon what grounds she can recover damages in this suit.” 

5. The premature issuing of execution is a mere irregularity, which the defendant may 
have corrected within the delay for, or after he has taken his suspensive appeal ; but if 
he suffer the delay to expire, it does not then even give him the right to an injunction. 
Dayton vs. Commercial Bank of Natchez, 6 Rob. 20; Morgan vs. Whiteside, curator, 14 
L. R. 280. See, also, 1 Rob. 497; Leggett vs. Potter, 9 Ann. 309; Hatch vs. English, 
12 Rob. 136. The execution of a judgment is not void because issued before the delay 

‘ had expired, but becomes valid by the expiration of the delay, there being no attempt on 
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the part of the defendant to correct the irregularity. Sowle vs. Pollard, 14 Ann. 287, 
and authorities «ited. 

6. A rehearing can be asked and allowed only where the court has erred. Bacas vs. Smith, 
33 Ann. 141. Where there is no such error, the rehearing must be refused. 33 Ann. 588. 





The opinion of the Court was delivered by 

Pocaé, J. This is a suit for damages for an alleged wrongful eject- 
ment of a tenant by the owner of the premises. 

It is brought by plaintiff in her own right and in behalf of her 
minor children, and it is based on the following facts and incidents : 

Previous to his death, Walter Regan and his family occupied cer- 
tain premises in this city, owned by the defendant Washburn; and in 
November, 1884, he was made a defendant in ejectment proceedings, 
instituted by Washburn in one of the city courts, in which judgment 
was rendered iu favor of Washburn, ordering the ejectment of Regan 
from the premises. . 

Complaint was then made in an application for a writ of certiorari 
in this court, by Regan and his wife, of the irregularity and illegality. 
of the judgment rendered against them, on the ground that the trial 
had taken place in their absence, and without tegal notice of such trial 
ov them. 

The proceedings thus assailed were sustained by the judgment of 
this court, which was rendered on the 15th of December, 1884. 

Now, il appears, that on the next day, Washburn proceeded to exe- 
cute the judgment rendered in his favor by the city court, by ejecting 
Regan and his family from his premises. 

This act, perpetrated before the expiration of the six judicial days 
allowed by law for an application for rehearing of final judgments 
rendered by this court, is made the basis of the damages claimed 
against the defendant Washburn, iv the sum of $2450. 

Among other defenses, Washburn interposed an exception of no 
cause of action and of res adjudicata, and the present appeal is taken 
from a judgment sustaining that exception and dismissing plaintiff's 


action. 
The issue presented to us for review involves two questions of law : 


Ist. Was the judgment rendered by this court in the certiorari pro- 
ceedings executory before the expiration of six judicial days? 

2d. Cana party be held responsible in damages for a premature 
execution of a judgment rendered in his favor? 

1. Defendant’s proposition that a judgment of this court on an ap- 
plication for a writ of certiorari is executory on its rendition, and be- 
fore the sagueetien of the delay within which a rehearing may be ap- 
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plied for in other cases, is vot sustained by our jurisprudence as at 
presence established. 

Two decisions of this court which tended to favor the rule that 
judgments of this tribunal rendered on applications for mandamus, 
prohibition and other remedial wiits, were not open to farther discus- 
sion by applications for rehearing have been formally overruled, as 
sanctioned by nolaw. The State vs. Judge, 18 Ann. 113; The State 
ex rel. Gausson vs. Judge, 21 Ann. 50. 

The question came up before our immediate predecessors in the case 
of the State ex rel. Newman vs. Judge, 32 Ann. 210, in which it was 
disposed of in the following language: “ But we do not concede that 
a judgment op a mandamus is such a decree as to become final on its 
rendition. That it is a final judgment has been determined. The 
mere fact that the proceeding is summary does not make the judgment 
in which the proceedings culminated a summary docket. 

In the absence of positive provision of law we would be without 
authority for treating a final judgment rende ed in a mandamus’ pro- 
ceeding differently from other final judgments.” 

The same rules were entertained and enforced by the present bench 
in the case of the State ex rel. Gerson vs. Judge, 37 Ann. 261. In that 
case the previous adjudications, now invoked by defendant, were re- 
viewed, and were in terms and in fact recalled and obliterated. Wo 
therein formulated the rule as follows: 

“ Judgments rendered by this court on the merits of petitions for 
writs of mandamus, prohiblion and the like are as much final judg- 
ments as any which it can render, and are therefore revisable on 
applications for a rehearing, seasonably and properly made.” 

Adhering to that rule, which flows from the text of the law itself (C. 
P., Art. 911), we hold that the judgment rendered by this court on De- 
cember 15, 1884, in the matter entitled “The State ex rel. Regan vs. 
Judge of the First City Cou:t of New Orleans, was not executory on 
its rendition, and before the expiration of six judicial days. 

2. But conceding, as the record shows, that the ejectment of Regan 
and family on the 16th of December, 1884, was a premature and irreg- 
ular preceeding, is Washburn legally responsible in damages therefor? 

To all practical intents and purposes the proposition of law involved 
in that question is precisely similar to the discussion of the legal con- 
sequeuces of the premature execution of a judgment rendered by a 
district court. 

The only impediment to the exccution of the judgment rendered by 
the city court in favor of Washburn, and authorizing the ejectment of 
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Regan and his wife frum the former’s premises, was the preliminary 
writ of certiorari emanating from this court. That impediment was 
removed by our final judgment, which did away with the effect of the 
writ. Hence, the judgment complained of revived in all its legal 
bearings and effects, except in so far as its executory condition depend- 
ed upon the delay within which our own judgment could have been . 
revised on an application for rehearing. 

This is exactly the condition with all appealable judgments rendered 
by district courta, under the provisions of article 624 of the Code of 
Practice, which in terms, restricts the right of exeeution of such judg- 
ments within a delay of ten days from the rendition of the jadgment 
or from notification thereof on the party cast. 

In the latter case, by an appeal taken within the prescribed delay 
by the party cast, the execution of the judgment is suspended until 
the final determination of the cause. 

In the case of a final judgment rendered by this court, the party 
cast may suspend or retard the effect of our decree by an application 
for a rehearing seasonably made, until the final disposition of his ap- 
plication. 

But in botly cases the evident object of the law is the same; it is to 
secure to the party cast a delay within which he may eall for a review 
or a revisal of the judgment or of the decree rendeced against him. 

But nothing in either provision of the law can be construed as an 
absolute prohibition against the right of the party, in whose favor the 
judgment in either case has been rendered, to take the tisk of a pre- 
mature execution of his judgment. 

In reference to judgments rendered by district courts our jurispru- 
dence has settled the rule adversely to such a prohibition, and legal 
effect has uniformly been given to the execution of judgments pending 
the delays within which a suspensive appeal could have been taken 
therefrom, and when no such appeal had been taken. 

From numerous adjudications on this subject we cull the following 
rule: 

““The object of article 624 C. P. * * is to protect defendant's 
right to a suspensive appeal by granting him a certain delay, the right 
to which being in his interest, and not affecting public order, he may 
waive. C. P. 567. 

‘¢ If execution issue prematurely, it is a mere irregularity to be cor- 
rected within the delay for a suspensive appeal or after it is taken, 
but insuflicient, if not so corrected, to authorize an injunction, or im- 
pair the execution which becomes valid after the expiration of the de- 
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lay.” LeBarre vs. Dunbar, 10 Martin 182; Morgan vs. Whiteside’s 
curator, 14 La. R. 280; Hatch vs. City Bank, | Rob. 497; Hatch et al. 
ve. Euglish, et al., 12 Rob. 136 ; Leggett vs. Potter, 9 Ann. 309; Sowle 
vs. Powell, 14 Ann. 287. 

Applying the rule to the case iv hand, we find from the record, that 
no attempt or effort was made by Regan and wife to obtain a revisal 
of our decree which set the judgment of the city court in motion, and 
hence the conclusion is not only warranted, but-it is inevitable that 
the execution of the judgment by Washburn, although premature and 
irregular, became valid after the expiration -of the delay within which - 
our judgment cou!d have been revised on an application for rehearing 
seasonably made. It thus follows that the irregularity of the execu- 
tion of the judgment was cured by the silence and want of action of 
the parties cast therein, and no damages can flow from a valid execu-— 
tion of a tinal judgment. 

It is true that the reported cases in which the rule has been 
uniformly enforced presented moneyed judgments, but surely, the 
right of the owner of an immovale to recover possession of premises 
illegally occupied by a recalcitrant tenant is not less entitled to the 
protection of the law than the right of a creditor to judicially recover 
money which is due to him. 

These considerations lead to the conclusion that the district judge 
committed no error in sustaining the exception of no cause of action. 

Judgment affirmed. 











No. 10,009. 
SIGFRIED GRUNER & Co. vs. AUG. STUCKEN. 


Plaintiffs, as agents of defendants. entered into certain contracts of sale of cottor for fature 
delivery with third persons. Held: That the legality of said contracts depends on the 
dealings between the parties thereto; and cannot be affected by the fact that in various 
previous transactions which plaintiffs, as agents, had made with other third parties, 
settlements had been made by adjustment of differences. 

This raises no presumption that the parties to these contracts intended and impliedly con- 
sented to such mode of settlement. 

Plaintiffs having been invested by defendant's firm with express discretionary power to 
manage and settle the contracts ‘as if they were their own,” defendant is bound by the 
mode of settlement adopted in absence of proof of fr:ud or injury. 

The liability of one partner for the contracts made by his copartner, without his knowledge 
or assent, is a question of agency. Third persons are net bound by special limitations 
in the articles of partnership of which they have no notice, but may assume that the 
partners have the power ordinarily incident to the business pursued by the firm. 

Dealing in futures is not, as a matter of law, and in absence of evidence, presumed to bean . 
incident of the business of cotton buyers and commission merchants. 
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But where defendant's firm had two Places of business—one in Now Orleans, dirccted by 


him, and the other in Savannah, conducted by his copartner, and where both branches 
had repeatedly employed plaintiffe in dealings in futures, and had received and settled 
the accounts. Held: that plaintiffs bad the right to assume that such dealings were 
within the scope of the business, and within the presumed knowledge of all the 
parties. 


In this case plaintiffs received from the Savannah partner two orders for purchase of futures, 


one for account of the firm, the other for his individual account. Held: that. without 
the clearest proof that the latter was for the firm, in such manner as to make it certain 
that, if profit had resulted, the firm would have received it, the latter cannot be held 
for the loss. = 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


E. W. Huntington & Horace L. Dufour, for Plaintiff and Appellant : 


A contract of sale of property for fature delivery is not an illegal as being ot a gam- 
bling or wagering nature, unless there was a mutual intention not to receive or deliver 
the goods, mutually known to the contracting parties, and existing at the time of the 
contract was enteredinto. 37 Ann. 814; Art. 2983 C. C. 

A partner is the agent of his copartners, and has the authority and power to bind them 
by acts done within the usual scope of their business, 

The correctness of the claim in suit is established by the evidence. 


Farrar & Kruttschnitt for Defendant and Appellee : 


The facts show that the transactions sued on were individual apeculations of defend- 
ant's former partner. 

This is undoubtedly the case as to three hundred bales bought and sold in the name of 
Carl. 

This last transaction sued on is characterized by the fifteen other transactions bad be- 
tween plaintiffs and Stucken & Co. From the tact that they were all settled by differ- 
ences, the presumption is irresistible that it was the mutual intention of the parties to 
settle the last by differences. 
This conclusion is emphasized by the fact that plaintiffs used these contracts on th 
floor of the Exchange in settlement with their fellow-brokers—in other words, ringed 
them out—and paid no money in settlement thereof. That is why the loss occurred to 
them. 

After this use of the contracts on the floor of the Exchange, there was no contract left 
which Stucken & Co. could enforce. Irwin vs. Willar, 110 U. S. 499. 

Under the facts, plaintiffs are notin the position of an innocent non-participating 
broker, seeking to recover disbursements made on account of his principal. 





The opinion of the Court was delivered by 
FENNER, J. The defendant was a member of the firm of August 


Stucken & Co., composed of himself and Carl Eglinger, and engaged 
in the business of buying cotton on commission. The business was 
conducted in New Orleans, under the control of Stucken, and in Sa- 
vannah, under the control of Eglinger. 


The firm was dissolved in April, 1885, and the present action is 


brought against Stucken as an individual member, on an account for 
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losses on certain contracts for future delivery of cotton entered into 
by plaintiffs, who are cotton brokers in New York, as agents and by 
orders of Stucken: & Co. 

Defendant sets up two defenses: 

Ist. He denies that plaintiffs, in said dealings, were employed or 
acted as agents of his firm, but alleges that their employment was by 
Carl Eglinger individually. 

2d. He alleges that the dealings were gambling transactions, fur 
losses on which no recovery can be had. 


So far as the latter defense is concerned, we discover nothing in the 
ease to difference it from that of Conner: & Ilare vs. Robertson, 37 
Ann. 814, where we very carefully and fully dcfined the principles ap- 
plicable to such dealings. . 


The evidence cléarly shows that contracts (made under the rules of 
the New York Cotton Exchange), contemplated and required the actual 
delivery of the cotton, and created, as between the parties, absolute 
rights and obligations to demand and to make such delivery. 


Although plaintiffs were guarantors of the contracts, yet, in making 
them, they acted as agents of their mincipal, and they dealt for him 
With other third persons. There is not a tittle of evidence of any 
agreement or mutual intent as between the parties to these contracts 
at the time of their execution, that they should be settled otherwise 
than according to their terms. The fact that in various previous 
transactions Which plaintiffs had made for Stucken & Co., settlements 
had been made without actual delivery;cannut infect these contracts 
with any such presumed intention, because it does not appear that the 
third parties to the present contracts were the same as those dealt 
with in the former cases, and who consented to such settlements. 

Neither can defendant complain of the method of settlement adopted 
by plaintiffs. After the contracts had been made, and on the eve of 
Eglingei’s departure for Europe, he conferred upon plaintiffs the fullest 
possible discretionary power to manage and settle these contracts ‘‘as if 
they were their own.” There can arise nu question, therefure, as to 
their authority to settle in the way adopted, just as Egliuger himself 
might have dune. There is no aspersivn of their good faith or proof of 
any injury to defendants by their action. The case of Irwin vs. Wil- 
liar, 110 U. S. 499, has no application, the brokers there having acted 
without authority. 


We will next consider the authority of Eglinger to bind his copart- 
ner by dealing in cotton for future delivery, without the latter’s actual 
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knowledge or consent. In the case just cited the Supreme Court of 
the United States said : 

“ The liability of one partner, for acts and cor.tracts Cone and made 
by his copartner, without his actual knowledge or assent, is a question 
of agency. If the authority is denied by the actual agreement be- 
tween the parties, with notice to the party who claims under it, there 
is no partnership obligation.” 


Here, there is no pretese of any notice to plaintiffs of any special 
limitations on the authority of the partners. But the court proceeds: 

“If the contract of partnership is silent, or the party with whom 
the dealing has taken place has no notice of its limitations, the au- 
thority for each transaction may be implied from the nature of the 
business, according to the usual and ordinary course in which it is 
carried on by those engaged in it iu the locality which is its seat, or as 
reasonably necessary or fit for its successful prosecution.” 


Here we have no evidence as to whether dealings in futures are in 
the usual and ordinary course of business of persons engaged in the bus- 
iness of cotton-buyers and commission merchants pursued by Stucken 
& Co., and we should hold, on the principle adopted in Irwin vs. Wil- 
liar, that without evidence, asa matter of law, such dealings are not 
necessarily implied as essential parts of such a business. 


Finally, the United States Supreme Court said : 


“If it cannot be found in that, it may still be inferred from the actual, 
though exceptional, course and conduct of the business of the partner- 
ship itself as personally carried on, with the knowledge, actual or pre- 
sumed, of the partner souglt tobe charged.” Irwin vs Williar, 110 
U.S. 499. 

Now, in the instant case, it is proved that from 1881 plaintiffs have 
veen frequently employed in future transactions by the firm of Aug: 
Stucken & Co., on orders, some of which came directly from the New 
Orleans house, controlled by defendant himself; that accounts of these 
transactions have been rendered to, aud settled by, the firm, both at 
New Orleans and at Savannah, and that no question of authority had 
ever been raised. 

We consider that, under this course of dealing, plaintiffs had the 
right to assume that such transactions were within the scope of the 
partnership business, and within the presumed knowledge of all the 
_copartners. 

But, admitting Carl Eglinger’s authority to bind his firm by dealing 
in' futures in the name of and for accouut of his firm, the question . 
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remains whether these particular transactions were for account of the 
firm. ‘ 

The evidence shows that Eglinger sometimes dealt in futures on his 
ow as well as on the firm’s account, and that in the same month with 
these transactions he had so dealt through plaintiffs. 

The orders concerned in this case were received and transmitted by 
Haynes & Schley, agents of plaintiffs in Savannah. 

They are telegraphic, and the first, dated April 14, 1884, reads : 
“Bay two July Stucken.” The other, dated April 16, 1884, reads : 
‘‘ Buy three July Carl,” both signed Haynes & Schley. 

The return telegrams of plaintiffs are, to the first: “ Bought 200 
bales July delivery 12.17 Stucken ;” to the second, “ Bought 300 July 
12.01 Carl order 15th.” . 

When these contracts were closed out plaintiffs’ telegram, announc- 
ing it, read: “Sold 200 bales July delivery Stucken, and sold 300 bales 
July delivery Carl.” 

This correspondence clearly and unequivocally impresses upon these 
dealings the character of transactions for separate and distinct ac- 
counts ; and while we may fairly infer that the word ‘“Stucken” in 
the first order, was a telegraphic abbreviation of August Stucken & 
Co., the inference is irresistible that the word “Carl” in the second 
order, meant Carl Eglinger. 

Had the transactions resulted in a profit, it is plain th..t Eglinger 
could have claimed the profit on the last order as his own, and that 
plaintiffs would have been bound to account to him alone. Nothing 
but the clearest explanation of the difference in the orders and distinct 
proof of a contemporaneous und rstanding between all parties could 
justify the shifting of the loss upon the firm. No such explanation or 
proof is fuund in the record. Eglinger merely says: ‘I gave the or- 
der for 500 bales in the name of August Stucken & Co.,’’ which is ob- 
viously contradicted by the dispatch. 

Gruner glibly says: ‘‘Carl, referred to in telegram of April 15, we 
understood to mean August Stucken & Co.; it had been so used on 
previous occasions.” The correspondence contradicts such under- 
standing, and is ‘unexplained. Otto Arens, the other member of 
plaintiffs’ firm, who testified, does not refer to the matter at all. 

The testimony of Haynes & Schley is not taken. 

The only payment on account of the loss was one of $500, made by 
Eglinger for Stucken & Co., in October, 1884. The heavy balance 
now claimed was suffered to remain uncollected without demand on 
plaintiffs until long after the dissolution of the firm of Stucken & Co, 
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Although Gruner met Stucken in Europe after the loss, he did not 
mention the matter to him. ' 

We are bound to treat the order for account of Carl, as it appears on 
the face of the correspondence, as an individual transaction of Egling- 
er, for which defendant cannot be held responsible. 

This leaves defendant liable only for the loss on the 200 bales, sub- 
ject to the credit of $500, which having been paid by Stucken & Co., 
must be imputed entirely to their accouat. 

That loss is the difference between 12-17, at which the cotton was 


bought and 11-01 at which it was sold.................-.065 $1024 00 
Add 3-5 of commissions and charges..................ee00e: 51 00 
Total due and bearing 6 per cent. from June 24, 1884...... $1075 00 


subject.to credit of $500, with like interest, from October 17, 1884. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and it is now ad- 
judged and decreed, that there be judgment in favor of plaintiffs and 
against the defendant, August Stucken, for one thousand and seventy- 
five dollars ($1075), with interest at 6 per cent. per annum from June 
24, 1884, subject to a credit of five hundred dollars, with like interest, 
from October 17, 1884, defendant to pay costs of the lower and of this 
appeal. 








No. 10,047. 
Tue State oF Louisiana vs. WILL. A. STRONG. 


An indictment, or information, which contains an averment negativing prescription, pre 
sents a material issue of facts, which a jury can alone decide. 

It is the duty of the Auditor of Public Accounts to direct prosecutions in the name of the 
State, against officers or individuals who, by any means, become possessed of public 
money and fail to pay the same upon due and proper demand therefor. 

On the trial of such offenders as may be charged with having possessed themselves of a por- 
tion of the public money, by means of Auditor’s warrants drawn upon the State Treas- 
ury, a transcript from his books is competent evidence 


PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 





M. J. Cunningham, Attorney General, and L. D. Beale, District 

Attorney, for the State, Appellee : 

When the trial judge refuses a continuance for want of due diligence in procuring the at- 
tendance of absent witnesses, his ruling will not be disturbed, unless it clearly appear 
that his discretion has been abused. 37 Ann. 128, 774, 786; 31 Ann. 179, 408; 34 Aun. 

' 381; 34 Ann. 679; 36 Ann. 153, 852, 872, 
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A$ non-resident witnesses can be summoned or attached in vacation (R. S. 1026), itis not 
due diligence for defendant to wait till court meets and_ his case is fixed for trial to 
make the _Becegpary affidavit to procure subpenas for witnesses residing in distant 
parishes. 

A defendant failing’ to: givo the city address of a witness residing in New Orleans, docs not 
use due di igence to procure his attendance. 


Defendant is not entitled to a cootinuance on accennt of the absence of witness whose evi- 
dence is materia}, and its materiality must appear from tho affiday its for continuance 
and attachments. 

When defe: dant is prosecuted for the ‘embezzlement of money actually received, evidence 
as to amoupts djte.Jum and never paid him is not material or relevant. 

Defendant is not entitled ts a continuance when the facts claimed to be provable by the 
absent witnesses vould be established by other evidence. 


The Attornes General engaged in the prosecution cannot be excluded from the court-room 
on the grouud that he is a witness in the case. In any case the power to exclude wit- 
nesses is discretionary. Wharton's Pl. and Pr.,.§ 569; Bishop's Cr. Pro. §$ 1086, 1887. 

A Secretary of State receiving the proceeds of election tickets, paid’ fur by State, and by 
him sold under the provisions of Act 101 of 1822, is indictable for its embezzlement un- 

- der R. S. 903. 

A person embezzling money by virtue and under color of his office or employment cannot 
be heard to question the right of his principal, or the legality of his own act in receiv- 
iug it. Whartoii’s Cr. L. (8th ed.), $§ 1024, 1025, 1038. 

R. R. 176,-17th paragraph, empowers the Auditor to direct prosecutions, by civil action, for 
debis due the State, and has no reference to prosecutions fur crime. 


Piescription begins to run in favor of an offender only from the time his offerse is made 
known to a public officer having the power to put the machinery of the courts in motion 
fur iis punishment, and this includes only the Attorney General, the District Attorney, 
the grand jury anda magistrate, perhaps, if cn affidavit is made before him. KR. S. 986. 
And facts must tc made known to the officer which constitute an offense. 


The question as to whether a verdict is contrary to the law and evidence, and the question 
as to the amount embezzled, in prosecutions fur embezzlement, are questions of facts, 
not subject to rev iew on appeal. 

When the tuformation charges the embezzlement of a specific amount, and the jury finds 
the accused “ guilty as charged,” the verdict is for the amount charged in the bill. 

When the information charges the embezzlement, on the day the officer’s term expired, of 
money rvecsived ‘by him at different dates, the date of the embezzlement is specifically 
charged. But even if the bill is defective in this particular. defendent’s remedy was to 
demand a bill of particulars befo'e ihe trial, and such defect cannot be taken advantago 
of by motion in atrest.. Whiarton’s Cr. L. (8th ed.), § 1048, and authorities cited ; Wh. 
Pi. and Pr., §§ 157, 702, 703, 407-b; Bishep’s Cr. Pro., §§ 643 to 646. 

Ic is u:mnecessary to allege the particular manner in which the embezzlement was committed. 
Various amounts may have been embezzled in different ways, but failure to pay demand 
is sufficient prima facie proof of enmbezziemenut of the whole. R. S. 903. 

It is unnecessary to allege by whom the demand was made; but any defect in the proof as 
the authority of the officer making the demand would have to be taken advantage of by 
objection to evidence, or by charge requested, and cannot be reached by motion in 
arrest. 

An infurmation charging. the embezzlement of the proceeds of election tickets sold by de- 
fendant, is not-open to the charge of duplicity, because it explains that said election 
tickets had been paid for with money drawn from the Treasury—which explanation was 
necessary to show the State’s :ight to the proceeds. : > 
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The prescription of six months against prosecutions for fives or forfeitures under R. S, 986, 
docs not apply to crimes and offenses merely because the penalty therefor, or part 
thereof, may be a fine. 

Under that section only the prescription of twelve months bars prosecution for crimes and 
offenses, whatever be the character of the penalty. 

The object of a prusecu‘ion fur emli zzlemeut is to pupi-h the c'ime, and not to recover the 
fine, although it is a necessary part of the penalty. 13 Ann. 369; 15 Ann. 499. 

Sections £03 and 9C4 of the Revised Siatutes arc not repealed by Sec. 88 of Act No. 68 of 
1870, or by Sec. 90 of Act 42 of 1871. 


G. W. Buckner, K. A. Cross, E. W. Sutherlin, and Young & Thatcher, 
for Defendant and Appellant : 


The off nse charged was made known to the Arditor more than twelve months next preced- 
is g the filiog the information, and is therefore prescribed. Section 176, paragraph 7, R. 
S.; Act 42 of 1871, section £2. Case of State vs. H. C. Dibble, No. 1847, Sup. Crim- 
inal Court of Parish of Orleans, 

The judgment should be arrested. becanse sections £03, $01 R. S., are repealed by section 
88, Act 68 of 1870, and section $2 of Act 42 of 1871. which provide that the prosecution 
shall ve by indictment, and therefore indictment is the only method allowed. Hawkins’ 
Pleas of the Crown, vol. 2, pp. 201, 362; 1 Barrows, pp. 544, 545; 2 Burrows. p. 803; 
1 Cranch 252; Woods’ U. 8. Circuit R ports, vol. 1, p. 227; Woodbury & Minots’ 
Mass. Reports, vol. 3, p. 345; 7 Robinson 173; State vs. H.C. Dibble, Sup. Court, par- 
ish of Orleans, No. 1445. 

The charge of the trial judge, that no one but the Attorney General, District Attorney or 
magistrate with criminal jurisdiction, is anthorized to direct a criminal prosecution, is 
wrong, and misled the jury. R. S., Sees. 994. 176; Act 42 of 1871, See. 92. 

The veidict is nugatory, because a special verdict was necessary where the punishment, 
is imprisonment, fine and restoration. 5 Ann. 329; 2 Eastman’s Pleas of the Crown, 
708, 724; 5 Burrows 2C62. 


The opinion of the Court was delivered by 


Watkins, J. The defendant is proceedcd against by information, 
under Sec. 903 of the Revised Statutes, on the charge of embezzlement 
of public money, property of the State, while he was Secretary of 
State; and from a verdict of guilty and sentence by the court to fine 
and imprisonment at hard labor, he has appealed, and rests his claim 
to relief upon several bills of exception taken to the rulings of the 
trial judge, refusing to grant a continuance to obtain the attendance 
of absent witnesses; declining to give him a new trial; refusing to 
give to the jury certain special charges, and refusing to arrest the 


judgment. 
I. 


Counsel for the accused sought to arrest the judgment and sentence 
of the court on the ground that Sec. 903 et sequentes of the Revised 
Statutes, under which this information was found, had been repealed 
by Sec. 88 of Act 68 of 1870, and Sec. 90 of Act 42 of 1871, both of 
which provide for the prosecution of such cases by indictment only, 
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and that he cannot be legally punished under verdict and sentence on 
information, as demanded. 

We are fully satisfied, from a careful examination of those acts, and 
comparisons made with the provisions of the sections of the Revised 
Statutes referred to, that there is no inconsistency between them, and 
that the lattéF is not repealed. As this prosecution was instituted 
under those sections, the provisions of those acts are not necessarily 
involved. The Constitution declares that prosecutions may be by in- 
dictment or itiformation. Art. 5. 


Il. 


The defendant tendered a plea of prescription of one year, and de- 
manded his discharge from prosecution on that ground, without avail, 
and renews that resistance here. 

The information charges that the defendant did, on the 22d of May, 
1884, then and. there being Secretary of State, embezzle the sum of 
$4251 85, money belonging to the State, “which money he, the said 
Will. A. Strong, had theretofore, to-wit: From the 15th day of August, 
1882, to the 5th day of May, 1884, both inclusive, received, and been 
entrusted with in his said official capacity, and under color and by 
virtue of his said office of Secretary of State, as the proceeds of elec- 
tion tickets sold by him, and fur his account, under the provisions of 
Act 101 ‘of 1882, which election tickets had been paid for with the 
money of the State, drawn from the State Treasury, out of the appro- 
priation made -for election purposes, under the appropriation bill of 
1882, Act 63 of said year, on Auditor’s warrants, issued on the orders 
and vouchers of said Strong, from the 6th day of September, 1882, to 
the 2&th of April, 1884, both inclusive ; which money, to-wit, the sum 
of $4251 85, the property of the State of Louisiana, as aforesaid, he, 
the said Will. A. Strong, has failed to pay, or account for to the State, 
notwithstanding due and legal demand made upon him therefor; and 
which money the said Strong did then and there, to-wit, the 22d day 
of May, 1884, feloniously, wrongiully, fraudulently and corruptly use, 
dispose of, conceal, convert to his own use, and embezzle.” 

The information contains an averment to the effect that it was pre- 
sented and filed“within one year next after the offense had been made 
known to a public officer having power to direct a prosecution. 

As thus presented, the evidence of prescription vel non was properly 
submitted to the jury. 

It was a proper issue for them to try. It.was a question of fact apper- 
taining to the merits of the controversy, which could be passed upon. 
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by the jury alone. 36 Ann. 975, State vs. Victor; 7 Ann. 255, State 
vs. Foster. 

During the progress of the trial it became an important question in 
the case. whether the Auditor of Public Accounts was authorized to 
direct prosecutioas in the name of the State, and the defendant's coun- 
sel requested of the trial judge the following special charge to the 


jury, viz: 

“That the Auditor of Public Accounts of the State of Louisiana 
was, as public officer, authorized by law to direct prosecutions in the 
name of the State of Louisiana, for all official delinquencies against 
all the debtors of the State, in cases such as the one on trial; there- 
fore, if you find from the evidence that the defendant did embezzle 
the public moneys of the State of Louisiana, as is alleged in the bill 
of information, then, and in that event, if you find from the evidence 
that such official delinquency was made known to the Auditor of Pub- 
lic Accounts for more than twelve months after the expiration of de- 
fendant’s term of office as Secretary of State, and for more than twelve 
months before the information was presented and filed in this case, the 
defendant cannot be punished therefor, and it is your duty to acquit 
} him.” 

The trial judge declined to give this in his charge to the jury on the 
ground that the *‘ Auditor is authorized to direct prosecutions by civil 
action alone ; and that no one but the Attorney General, District At- 
torney, or magistrate, with criminal jurisdiction, is authorized to 
direct criminal prosecutions, like the one at bar.” 

This ruling was manifestly erroneous. 

The duties of the Auditor of Public Accounts are specifically 
enumerated in sections of the Revised Statutes, 172 et sequentes; and 176 
declares, in express terms, that ‘“itshall be his duty * * * to 
direct prosecutions in the name of the State for all official delinquencies 
in relation to the assessment, collection and payment of the revenue ; 
against all persons who, by any means, become possessed of public 
money or property, and fail to pay, or deliver the same; and against 

all debtors of the State.” 

The language herein employed is quite similar to that of the Stat- 
ute in reference to the prescription of offenses. It declares that “no 
person shall be prosecuted, tried vr punished for any offense, wilful 
murder, etc., excepted, unless the indictment or presentment for the 
same be found or exhibited within one year next after the offense 
shall have been made known to a public officer having the power to 
direct the investigation or prosecution,” R, S., Sec. 986. 
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Not only does the statute quoted confer the power on the Auditor, 
but it makes it, unmistakably, his “duty ” to “ direct prosecutions in 
the name of the State,” in each of the three following cases, viz: 

1. “ For all official delinquencies in relation to the assessment, col- 
leetion and payment of the revenue.” 

2. “ Against all persons who, by any means, become possessed of 
public money or property, aud fail to pay or deliver the same.” 

3. “ Against all debtors of the State.” 

The charge against the defendant comes within the terms of para- 
graph second, as he is alleged to have embezzled public money, prop- 
erty of the State, which he had received and been cntrusted with, as 
Secretary of State—same being the proceeds of the sale of election 
tickets, which had been paid for with the money of the State, drawn 
from the State Treasury, on warrant: issued by the Auditor, and 
against an appropriation made by the Legislaturo for that purpose. 

Indeed, upon the trial of persons thus charged, the books of the 
Auditor are not only competent evidence, but the statute of 1871 de- 
clares that *‘ upon the trial of any such officer for embezzling public 
money, under the provisions of this act, it shall be sufficient evidence 
for the purpoge of showing a balance against such officer or person, to 
produce a transcript from the books of the Auditor of Public Accounts, 
and provf of the refusal of any such officer, or person, whether in or 
out of office, to pay,” ete. Sec. 90 Act 42 of 1871. 

_ By the terms of Sec. 91 of Act 68 of 1870 it ia made the duty of the 
Auditor to cause a thorough examination to be made as often as once 
in every six months, “of all the receipts and business, books aud 
vouchers of each collector aud each receiver * * and every other 
State officer, or agent, having an office in which business of the State 
is attended to, done or performed,” etc. 

By the terms of Sec. 92 of Act 42 of 1871, it is provided that if, in 
the course of any such examination, any evidence of embezzlement, or 
breach of trust is discovered on the part of any officer, or persons 
whose accounts have been thus examined, the same shall be made 
known to the Auditor, “and it shall be the duty of the said Auditor to 
forthwith cause the arrest of collector, receiver, or agent, or person, or 
persons, whose official functions shall be suspended,” ete. 

We are at a loss to conceive of any room left, in the face of such 
provisions, for any argumeut in support of the theory that the Auditor 
is not, in the eye of the ‘law, a public officer, “ having the power to 
direct an investigation, or prosecution ” within the intendment of Sec, 
986 of ihe Revised Statutes, 
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The quoted provisions of those statutes deal with the same subject- 
matter as that treated of in R. S., Sec. 903 et sequentcs, and are entirely 
consistent therewith. 

We are of t':e opinion that the charge requested was a proper one, 
and that it was error on the part of the trial judge to have refused it. 
This was evidently to the prejudice of the accused, avd he is there- 
fore entitled to a new trial. 

It is, therefore, ordered, adjudged and decreed, that the verdict of 
the jury be set aside, the sentence of the court arrested, aud the causo 
remanded to the lower court for further proceedings, according to law 
and the views herein expressed. 

‘Mr. Justico Fennet dissents, and files a separato opinion. 





DISSENTING. OPINION. 

Fenner, J. Section 956 R. S. provides: .“‘ No person shall be pros- 
ecuted for any offense, wilful murder, etc., excepted, unless the indict- 
ment or prescntment for the same be found or exhibited within ono 
year.next after tho offense shall have been made known to a public 
officer having the power to direct the investigation or prosecution.” 

It. is.ohvious that. the “ public officer”. referred to is one. whose offi- 
cial duty it is to inaugurate criminal proceedings for offenses of which 
he has cognizance, and who. represents the State in such proceedings. 
It is the negligence of the State, through. her officers authorized and 
required to represent her in such matters, which forms the basis of pre- 
scription, 

In a certain sense, every public officer, in common with every citi- 
zen, has the power to inaugurate criminal prosecutions fur any offense, 
by making affidavit before the proper authority ; but their neglect to 
do.so, would operate no basis for prescription, except in the case of 
public officers, to whom the State had confided the right and duty to 
act as her agent in such matters, and whose neglect would be the 
State’s neglect. 

- Such, I think, to be the clear meaning of the statute. 

The Auditor of Public Accounts is a constitutional officer, whose 
duties appertain to the fiseal department of the government, and who 
has.no connection whatever with the administration of criminal jus- 
tice, except where duties in connection therewith are imposed by 
special statute, as for instance, by Sec. 92 of the Revised Statutes, Act 
No. 42 of 1871. 

_ The claim of defendant that such duties are imposed on the Auditor 
by Sec. 176 of the Revised Statutes, I think, has no foundation. That 
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section, in ten paragraphs, defines the various duties of the office, all 
of which, as therein set forth, relate to the fiscal affairs of the State ; 
and the seventh paragraph makes it his duty : “‘ To direct prosecutions 
in the name of the State for all official delinquencies in relation to the 
assessment, collection and payment of the revenue against all persons 
who, by any means, become possessed of public money or property, 
and fail to pay or deliver the same, and against all debtors of the 
State.” 

If, instead of the words “direct prosecutions,” the words “ direct 
suits” had been used, no one would have supposed, for an instant, 
that anything was intended except civil suits. 

But the word “ prosecution” by no means necessarily refers to 
criminal proceedings. 

It is equally applicable to civil actions. 

Mr. Abbott gives the following definition : 

“ Piosecute : To carry forward, wage or maintain a judicial proceed- 


ing. 
“ Prosecution: The act of conducting or waging a proceeding in 


court.” 
We commonly speak of prosecuting a civil, as well as a criminal, 


action. 

The use of the word, therefore, leaves ns at entire liberty to deter- 
mine iv what sense the Legislature used it. 

When we find that the prosecutions directed are to be “against all 
persons who by any means become possessed of public money or prop- 
erty and fail to pay or decline to deliver the same, and against all 
debtors of the State,” the inference seems irresistible that civil suits for 
the recovery of the money or property or of debts due the State aro 
alone contemplated, since it is evident that debtors of the State and 
even persons who come into possession of money or property belong- 
ing to her, are nut necessarily criminal, and the same may be said of 
delinquent revenue officials, who may or may not bo criminals, and 
whose prosecution for crimival delinquencies is provided for in the 
revenue laws of the State. 

This view is strengthened by the use of the words “in the name of 
the State,” which would le the sheerest superfluity, if criminal pro- 
ceedings were referred to, because these are, always and necessarily, 
carried on in the name of the State; whereas, in order to bring a civil 
suit in the name of the State, the Auditor required special authoriza- 


tion to that effect. 
Considering, further, that the representation of the State in criminal 
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proceedings is confided to special officers established for that purpose 
by the Constitution and laws, and that such duties are utterly foreigu 
to the functions of the Auditor of Public Accounts, I think the Audi- 
tor does not belong to the class of public officers referred to in section 
986 R.S., and must, therefore, dissent from the opinion and decree of 
the court. 





No. 9985. 


ALEXANDER KALLMAN Vs. His CREDITORS. 


An opposition charging fraud and undue preference against an insolvent, and seeking to 
have him debarred from the benefit of the insolvent laws, cannot be maintained, when 
the act complained of was undone before the cession and matters restored to their pre- 
vious condition, the less so where the transactions appear to have taken place in good 
faith, and no injury resulted therefrom to the complainants. 

The rule of evidence is well recognized and well settled: that, where a litigant resorts to 
the declarations of another, he must take the whole or none. They areaunit. He 
cannot use the portions favorable and repudiate the zest. 

It has, accordingly been held that, where such party introduces in evidence, without qualifi- 
cation, an instrument of writing, in which the other party has an interest, he cannot be 
permitted to impeach or gainsay the verity of its statements. 


PPEAL from the Civil District Court, for the Parish of Orleans. - 
i Voorhies, J. 





Braughn, Buck, Dinkelspiel & Hart, for Plaintiff and Appellant. 
W. 8. Parkerson, for Opponent and Appellee. 





The opinion of the Court was delivered by 

Bermupez, C. J. The question presented is: Whether the insol- 
vent has done any act which, under the law, debars him from the ben- 
efit accorded to honest debtors who become unable to honor their 
debts and obligations. 

On the 5th of December, 1885, Kallman made a voluntary surrender 
of his property to his creditors, which was accepted by the court for 
their benefit. 

On the 19th following, Kohlberg & Co., claiming to be his creditors, 
opposed his application for relief, charging that he had, within the 
three mopths next preceding said surrender, made a transfer of all his 
property to one Fitzner, which was fraudulent, and for fhe purpose 
and with the intention of giving him an unjust preference, to their 
injury. 

Preliminary defenses having been overruled and issue being joined, 
the case was tried before a jury, which returned a verdict for plaintiff 
69 
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(opponents), and judgment was rendered annulling the decree accept- 
ing the cession, and denying to Kallman the benefit of the insolvent 
laws. From this judgment Kallman appeals. 

The claim of the opponents as creditors is shown. 

The partnership between Kallman & Fitzner, the latter in commen- 
dum, is established, and the dissolution of that partnership is likewise 
shown. 

The opponents introduced in evidence an act of sale by Kallman to 
Fitzner, on November 1], 1885, of all his property, consisting of a 
cigar store and contents, his rights to a lease, a pheton and harness 
and a horse, etc., for $3500, stated to have been paid and received. 
They have also offered in proof an act of rescision of this sale and re- 
trocession of the property on hand and the proceeds of the sold por- 
tion. Kallman & Fitzner were also heard as witnesses, etc. 

The acts in question were introduced by the opponents without any 
restriction as to the purpose for which they were offered, i. e., without 
any qualification of object. 

As found incorporated in section 1802 et seg. of the Revised Statutes, 
the law enumerates the cases in which an insolvent may be charged 
with fraud and accused of giving an undue preference to one or more 


of his creditors, to the injury of the complaining parties, and provides 


that, when the jury declare in their verdict, on the accusation, that he 
has been guilty of fraud, he shall forever be deprived of the laws 
passed in favor of insolvent debtors, in this State, and sentenced to 
imprisonment for a term not exceeding three years and, if it shall ap- 
pear that the debtor has only been guilty of conferring an unjust pref- 
erence, or advantage, upon another bona fide creditor, such defendant 
may be relieved from imprisonment by paying the complaining credi- 
tor, or repairing the injury or fraud complained of, etc. 

The act of sale of Kallman to Fitzner, as well as the retrocession by 
the latter to the former, were introduced in evidence by the opponents, 
as said, without any qualification. 

It is a general principle of the law of evidence, long recognized and 
so firmly settled, as to be an axiom, that where either party litigant 
relies on the admissions, or declarations of his adversary to make out 
a case against him, the whole of those admissions must be taken to- 
gether as a unit, and that such party cannot select the favorable por- 
tious and repudiate the others. Pratt vs. Fowler, 3d N.S. 454; 9 B, 
145; 9 Ann. 163; 14 Ann. 581. 

In keeping with that equitable rule of practice, the present court. 
has declared that a party who introdnces in evidence, without qualifiea- 
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tion, an instrument of writing, cannot be permitted to impeach or 
gainsay the correctness of its recitals. McCleir vs. Insurance Co. 38 
Ann. 801. 

In the present instance, the act of retrocession contains the joint 
declarations of Kallman and Fitzner, as to the nature, extent and pur- 
port of the act of sale already mentioned. 


It alludes specially to that sale, and distinctly declares, that the 
contract was entered into by them in error of law and fact; that no 
fraud was intended by either, and that the parcies in interest can well 
be placed in the situation, to all intents and purposes, as they would 
have been in had said contract not taken place. 


It contains the further statement by Fitzner, admitted by Kallman>. 
that he has sold the cigar stock, the pheton and the horse for amounts 
which are specified ; that the unsold property is in kind and returned, 
the-sums realized being deposited in the hands of the notary who 
passed the act, for safe-keeping. 

This took place on the 24th of November, therefore anterior to the 
voluntary surrender, which was made on the 5th of December follow- 
ing: ; 

On the trial, Kallman & Fitzner were heard as witnesses to prove 
the sincerity and reality of the transaction. 

It may, indeed, well be that Kallman thought that in his straight- 
ened circumstances he could legitimately set over all his property to 
his partner in commendam, who had an interest in a proper liquidation 
of the concern, in trust, as is done elsewhere to an assignee, for the 
common benefit of his creditors and that, subsequently, when informed 
that such a course was not sanctioned by the law in this State, Fitzner 
consenting, the transaction was instantly annulled. 


All this: the sale, the retrocession, the cancelling of the lease, the 
sale of tobacco, carriage and horse ; the deposit of funds realized with 
the notary, far from showing bad faith and fraudulent design, may 
well establish precisely the reverse; particularly, when it is consid- 
ered that those events transpired before the judicial voluntary cession, 
and that it is not charged or shown that any wrong was actually per- 
petrated. 

It is evident that, when the opposition was filed, the transfer of 
which complaint is made, had been undone, and that matters had been 
put back in the condition in which they would have stood had the 
transfer not taken place. 

Practically, that which might, under the law, have possibly been 
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done after, was accomplished before prosecution, and suffices to re- 
lieve the insolvent from all imputation. 

The opponents then, in point of fact, had no standing in court and, 
under the circumstances, they cannot be further listened to. 

It is unnecessary to determine whether Fitzner was or not, at the 
date of the transfer, a creditor of Kallman, as, in either case, the trans- 
action assailed must be viewed as having never existed, and as having 
produced no effect or injury whatever. 

The burden was upon the opponents to have proved fraud, or undue 
preference. They have failed to do either and, on the contrary, have 
established the reverse. 

Hence, it follows, that the verdict of the jury and the judgment 
upon it, are erroneous. 

‘It is, therefore, ordered and decred, that the judgment appealed 
froin be reversed, that the verdict of the jury be annulled and set 
aside, aud that the opposition of Kohlberg & Co. be rejected, with 
judgment in favor of Alex. Kallman with costs in both courts. 


No. 10,007. 
SUCCESSION OF J. B. D. DAUTERIVE. 


A will executed in the country, and purporting to be a nuncupative testament, under private 
signature, in the presence of three witnesses only, one of whom did not understand the 
language in which the testator expressed himself and the will was drawn up, is invalid. 

The circumstance that, while it was veing dictated, what was then said had been translated 
to that witness, does not supply the want of knowledge of the language in the latter. 

The law disqualifies as a witness to a testament a person who is deaf. A witness who does 
not understand the language in which a willis dictated and written down is intellect- 
ually deaf, and practically, is as though he had net attended at all. 

A nuncnpative will, under private signature, executed before two competent witnesses only 
is invalid. 


PPEAL from’ the Twenty-fourth District Court, Parish of St. 
Bernard. Livaudais, J. 


Sambola & Ducros, for the Appellant : 


1. Theirregular or incomplete fulfillment of a formality required by law for the last will 
and testament, carries with it the nullity of the will in its eatirety. C.C. 1581, 1582, 
1583, 1595; Duranton, Nos. 21 and 71; 3 Troplong, Dan., No. 1741; 5 L. 396; 5 Zacharie, 
§ 663; 21 Demolombe, No. 22; 16 Ann. 220; 5 Toullier, No. 410, 11 Ann. 679. 

2. He whounderstands not the language of the testator is not a competent witness te his nun- 
cupative will. 11 Ann. 679, 8 Merlin, quest., verbo testament xvii, art. 1 and 2, Mack - 
eldey, § 642, 1 Febrero, Nos. 12 and 16; 14 Ann. 233, 11 L. 365, 4 Marcadé, p. 42; 5 
Toulher, No. 393; 9 Duranton, No. 79; 4 Saintespedés-Lescot, Don., p. 97, No. 1038 ; 2 
Mourlon, No. 785 ; 21 Demolombe, Nos. 196, 197, 251; 13 Laurent, No. 268. 
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3. Clear proof that no more than three witnesses to a nuncupative will, under private sig- 
nature, could be had, must be adduced by him who applies for the probate thereof. 6 
N. S. 88; 3 Ann. 155; 1 Febrero, No. 4; C. C. 1583; 7 Ann. 118; 1 R. 361; 1 N.S. 400; 
12 L. 489; 15 L. 31. 


Rk. T. Beauregard and H. Chiapella, for the Appellees : 


‘*‘ A nuncupative testament under private signature, must be written by the testator him- 
self or by any other person from his-dictation ; or even by one of the witnesses in pres- 
ence of tive witnesses. * * * Or it will suffice if, in the presence of same number of 
witnesses, the testator presents the paper on which he has written his testament, or 
caused it to be written out of their presence, declaring to them that the paper contains 
his will.” R.C. C. 1581. 

‘In either case, the testament must be read by the testator to the witnesses, or by one of 
the witnesses to the rest, in presence of the testator ; it must be signed by the testator, 
if he knows how or is able to sign, and by the witnesses, or at least by two of them 
* * * This testament is subject to no other formality than those prescribed by this 
and the preceding article.” R.C.C. 1582, 

Nuncupative testaments, under private signature, are valid with three witnesses in the 
country, if more cannot be had. R. C. C. 1583. 

** We do not perceive in what particular there was a failure to comply with the requirements 
of the Code for this kind of testament, which are that it will suftice if in the presence of 
tive witnesses the testator presents the paper on which he has written his testament or 
caused it to be written out of their presence, declaring to them that that paper contains 
his last will." Bourke vs. Wilson, 38 Ann. 322. 

* To constitute a presentation of the will in the sense ot the Code it is not necessary that it 
shall be delivered to the witnesses by the testator with his own hand, and no particular 
words or set form of speech is necessary to constitute a declaration tha’ the instrument 
is the testator's will." Bourke vs. Wilson, 38 Ann, 322. 

* The vffirmative ans ver of a testator to a question whether the paper contains his last will 
amounts to the presentation prescribed by law. The presentation need not be manual 
or more formally made.” Pfarr vs. Belmont, 39 Ann, 594. 

For qualifications of witnesses to wills see R. C. C. 1591. 

The nuncupative testament, under private act, is unknown in France. See C. N. 967, et 
seq. 975, 980. 

The qualifications of witnesses to testaments are more numerous and strict than at Rome 
formerly, or in Louisiana. C. N. 975, 980; Rogron, Code Civil Expliqué, Art. 980, 
Note 4. 

Paillet (droit civil, pp. 358, 359, note 11), commenting on Art.980 C. N., says: ‘‘ Le témoin 
doit-il entendre la langue du testateur? La loi romaine décide que cela n'est pas néces- 
saire, si d’ailleurs il comprend de toute autre maniére pour quel acte il a été appelé.”” L. 
20, 56, ff. qui testam. 

‘* Testamentary freedom is too valuable and important in every respect to be restricted 
without the most stringent reasons."’ Godden vs. Burke, 35 Ann. 183. 


‘ 





The opinion of the Court was delivered by 

BermMupEz, C. J. This is an appeal from a decree ordering the ex- 
ecution of the will of the deceased as being in the nuncupative form, 
under private signature. 

The objections urged against its validity are: That it was executed 
in presence of three witnesses in the country, where more could have 
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been obtained, and that one of those witnesses neither understood nor 
spoke the French language, in which the wi!l was framed. 

It is unnecessary to pass upon the first objection. 

As to the second, it is fatal to the validity of the will. 

The evidence conclusively shows, that the witness Main did not 
understand or speak the French language. 

It is, however, contended that, as the will was translated to him in 
English, by another witness, while the testator was uttering his inten- 
tions—this ceremony supplies the absence of knowledge of the lan- 
guage. 

There might be some plausibiiity in the retort had the will been 
translated, not only at the time that it was being taken down, but also 
when it was read to the testator, if he understood the English lan- 
guage ; but it does not appear that this was done. 

The law is emphatic. It disqualifies a person who is deaf, as a wit- 
ness to testaments, and it exacts that its requirements touching the 
formalities to which wills are subjected, be strictly observed, under 
pain of nullity. R.C. C. 1591, 1595. 

Under the Roman, the French and the Spanish law, knowledge of 
the language in which the will is dictated and written down, is deemed 
indispensable for the validity of the will, when, to be valid, it must 
have been executed in the presence of witnesses. Mackeldey, § 642; 
1 Febrero, No. 12 and 16; 4 Mareadé, p. 42; 5 Toullier, No. 393; 9 
Duranton, p. 113, No. 79; Saintespes Lescot Donat, p. 97, No. 1038; 2 
Mourlon, No. 785; 21 Demolombe, No. 196-7, 251: 13 Laurent, No. 
268; Merlin, vo. Test. (Quest de Droit) xvii, art. 2. 

In Hebert vs. Hebert, 11 L. 364, and Breaux vs. Gallusseaux, 14 
Ann. 233, in this State, it has been held that a witness who does not un- 
derstand the language in which the will is couched, is incompetent,’ 
and the testament is a nullity. 

Had the witness Main, in the instant case, when interrogated, been 
asked to state his knowledge of the contents of the will, as acquired 
from the reading only, and not from the translation, whatever it be, 
previously made to him, assuredly he would have remained perfectly 
dumb. From a legal standpoint, he was inteilectually deaf, and dis- 
qualified from service. 

It is apparent that it was impossible for him to have compared the 
translation in English with what was read in French, and that as to 
him, the will was no more read than if he had not been at all in at- 


tendance. 
It does not appear that the testator understood the English language, 
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and that he was on that account able to ascertain whether the trans- 
lation was or not faithful. 

While fully appreciating the utterance of our immediate predeces- 
sors touching the sacredness of the will of the departed ones, which 
should be respected as their graves, (30 Aun. 217), we cannot say that 
the ceremonies observed at'the making of what is termed the will of 
the deceased have impressed upon it a sanctity which shields it from 
the assauit now made, and we are driven to the necessity of declaring 
that one of the three subscribing witnesses being incompetent, the 
ceremony has taken place before two witnesses only, while the law im- 
periously requires that three at least should attest its execution. 

The pretended will must, therefore, be considered as having never 
been made, and having no legal existence. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, and that the application for the probate and execu- 
cution of the will be rejected, with costs in both courts. 








No. 10,082. 
Tue STATE OF LOUISIANA Vs. CHARLES PETE. 


The refusal of a new trial in a criminal case cannot be reviewed on appeal if no bill of ex- 
ception was reserved from the ruling of the district judge on the motion for a new trial. 
Numerous previous decisions reaffirmed. 

A complaint involving a matter of fact not patent on the face of the record cannot be pre- 
sented in a motion in arrest of judgment. 


PPEAL from the Twenty-first District Court, Parish of Iberia. 
& Mouton, J. 





M. J. Cunningham, Attorney General, for the State, Appellee. 
A. & C. Fontelieu, for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocuf&, J. The complaints of the accused who appeals from a con- 
viction of feloniously shooting at another, and a sentence to hard 
labor for one year, are presented in a motion for a new trial, and in a 
motion in arrest of judgment. 

1. His motion for a new trial rested on newly-discovered evidence, 
and is supported by his own affidavit and by that of the person whose 
testimony would constitute the newly-discovered evidence. 

But no bill of exception was received from the ruling of the trial 
judge on the motion, and hence the question cannot be reviewed on 
appeal. 
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We note the statement in the brief of his counsel that a bill of ex- 
ception had been reserved from the ruling of the judge, but after the 
most diligent search of the record, we have failed to find as much as a 
mention of any bill of exception reserved throughout the trial. 

No rule of criminal jurisprudence is more firmly settled and more 
uniformly enforced than that which requires a bill of exception as an 
indispensable condition to entitle any matter connected with a motion 
for new trial to the attention of this court in a criminal case. 

With the hope that the profession may be fully informed on the sub- 
ject we have taken the pains of collating the following recent cases in 

‘which the principle has been recognized : 

State vs. Williams, 30 Ann. 1029; State vs. Given, 782; State vs. 
Nelson, 32 Ann. 842; State vs. Ross, 32 Ann. 854; State vs. Hudson, 
32 Ann. 1052; State vs. Chatman, 34 Ann. 881; State vs. Williams, 35 
Ann. 742; State vs. Jackson, 35 Ann. 769; State vs. Belden, 35 Ann. 
824; State vs. Miller, 36 Ann. 158; State va. Comstock, 36 Ann. 310; 
State vs. Walker, 37 Ann. 560: State vs. Redwine, 37 Ann. 780; State 
vs. Deas, 38 Ann. 581; State vs. Wier, 38 Ann. 684; State vs. Boyce, 
39 Ann. 229; State vs. Darrow, 39 Ann. 677; State vs. Waggoner, not 
yet reported. 

2. In his motion in arrest the defendant charges that the minutes of 
the court do not show that the indictment was presented by the grand 
jury in open court. 

It appears from the record that, while the court was in session, the 
grand jury entered the court-room and presented their report, which 
included the indictment in this case. . 

Under this showing, the argument that the indictment was not pre- 
sented in open court is untenable. The awkwardness of the clerk’s 
composition does not destroy the fact which is shown by the entry. 

He next contends that the indictment was not indorsed by the fore- 
man of the grand jury, but by the district attorney. The record 
shows the very reverse, and discloses no irregularity on that score. 

His Jast complaint is that the grand jury was defunct when the in- 
dictmment was found, because the jury had adjourned for more than 
three days without !eave of the court. 

That point involves the discussion of a question of fact which can- 
not be presented in a motion in arrest of judgment. The alleged error 
is not patent on the face of the record. State vs. Miller, 36 Ann. 158. 

We find no error to the prejudice of the accused. 

Judgment affirmed. 

Todd, J. absent. 
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No. 9949. 


JOHN PAsLEY vs. ANN MCCONNELL. 
AND 
ANN McCoNNELL vs. JOHN PAS8LEY. 


(Consolidated. ) 


Motions to dismiss appeals should be based on alleged irregularities in the lower court or in 
the appellate court in the proceedings relating to the appeal, or want of jurisdiction in 
one or both courts, and should contain nothing relating to the merits of the controversy 
except for the purpose of illustration. 

One is not disqualified from being a securily on an appearance bond because he is security 
for costs or on the injunction bond in the court below. 

Where a rule was taken to compel a compliance with an adjudication, and the property was 
adjudicated for a sum exceeding $2000, this court has jurisdiction. 


The plaintiff in execution of a money judgment, becoming the adjudicatee of real property 
at execution sale, during the pendency of a devolutive appeal therefrom, and put in pos- 
session thereunder by the sheriff executing the writ, cannot be treated as being illegally 
in possession because the only evidence of her title is the sheriff's proces verbal of adju 
dication. 

Notwithstanding the amount of such plaintiff's judgment may be subsequently reduced by 
the appellate court to a sum less than the price of adjudication, and the sheriff's proces 
verbal does not recite the payment thereof by the purchaser, she cannot be treated as in 
contempt of an injunction obtained by the judgment debtor, restraining her from mak- 
ing sale of the property pendente lite, on account of her attempt to procure a deed of 
sale from the sheriff, by rule, in the meanwhile. 


PPEAL from the Civil District Court, for the Parish of Orleans. 
P ie Houston, J. 


W. S. Benedict, for John Pasley, Appellant. 


J. Magioni and J. Timony, contra. 





On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Topp, J. This is an appeal taken from a judgment discharging two 
rules, taken out by John Pasley against Mrs. Ann McConnell. 

One rule was for the purpose of setting aside an order of court re- 
quiring the sheriff to make a deed to Mrs. McConnell to certain prop- 
erty previously adjudicated to her. 

The other rule charged that Mrs. McConnell had disobeyed an in- 
junction issued for the purpose of preventing her taking possession of 
the property adjudicated to her, as stated. It being a rule for con- 


tempt. 

An appeal can only be dismissed on account of some irregularity in 
the proceedings in the lower court or in this court relating to the ap- 
peal, or for the want of jurisdiction. 
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There are numerous grounds for the dismissal of this appeal con- 
tained in the motion, only two of which relate to irregularities in the 
proceedings on the question of jurisdiction. 

As to the alleged irregularities, they are, in substance: 

1. That the appeal bond is not identified with the case in which the 
judgment was rendered. 

2. That the security on the bond of appeal is disqualified by reason 
of being a security for costs and also security on an injunction in a 
proceeding relating to or connected with this case. 

3. That an order was made in the court below, requiring security 
for costs to be furnished within a certain delay. That such security 
was not furnished within the delay stipulated, and by the effect of such 
default the proceedings or rules abated, and there existed, therefore 
nothing that could form the subject of an appeal. 

We have examined the record carefully with respect to these con- 
tentions, and find that they are without force or merit, either in fact 


or law. 
It is also charged by implication that this court is without jurisdic- 


tion ratione matere. 

It is true that we are without jurisdiction touching the matter of the 
rule for contempt mentioned, but the other rule has for its object, as 
stated, to prevent the sheriff making a deed to certain property adju- 
dicated at sheriff’s sale. This property was adjudicated for $9500. 

Besides, in the motion for the appeal we find an averment by the 
appellant that he will be damaged exceeding $2000, if the sheriff's 
deed sought to be prevented is executed to the appellee, Mrs. MeCon- 
nell; and the same averment is made and supported by oath in the 

-injunction proceeding found in the record. 


We conclude, therefore, that we have jurisdiction. 
The motion to dismiss is, for these reasons, refused. 


ON THE MERITs. 

Watkins, J. A brief and additional resume of the salient historical 
facts connected with this litigation is necessary to a correct under- 
standing of the questions that are presented by this appeal. 

In May, 1882, Mrs. McConnell recovered a judgment against John 
Pasley for $14,660 59, from which a devolutive appeal was taken, and 
in this court same was reduced to $2980. 36 Ann. 998, McConnell vs. 


Pasley. 
During the pendency of this appeal, fi. fa. was issued under the 


judgment of the district court, and real property of Pasley seized and 
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advertised for sale by the Civil Sheriff. It was appraised at $13,900, 
and adjudicated to the plaintiff in execution at the stated price of 
$9500 cash, and the sheriff executed a proces verbal of sale accordingly, 
and same was duly recorded in the convenance records, in January, 
"1883. 

After said cause was decided on appeal, Pasley instituted suit 
against Mrs. McConnell, and therein sought to obtain pendente lite the 
judicial sequestration of the property which had been adjudicated to 
her. The plaintiff appealed from an adverse decree of the district 
court, and we therein expressed the opinion that Mrs. McConnell was 
‘in possession of the property in dispute, and had been for more than 
eighteen months prior to the institution of the suit, under a sheriff's 
sale,” and affirmed the judgment appealed from. 36 Ann. 703. 

Another phase of same controversy was passed upon in 37 Ann. 553. 

Finally, the merits of the suit were tried, and decided, and another 
appeal resulted, in which we announced the following conclusions, viz: 

Ist.. It recited the facts outlined above, relative to the judgment 
and adjudication to Mrs. MeConnell, and the reduction of her judg- 
ment on appeal. 

2d. That ‘it is shown that the price has never been paid in money, 
and it does not appear that it was imputed * * * but that the pur- 
chaser received delivery of the property in June, 1883.” 

3d. ‘ That on the 28th of January, 1884, Pasley brought the suit”— 
the one under consideration—“ against Mrs. McConnell and her trans- 
ferrees, in which he alleges the nullity of her title and that of her 
transferres on various grounds, and prays te be decreed the owner of 
the property, and in the possession thereof, and an accounting of the 
revenues. 

4th. Upon the issues thus joined we then decided ‘“ that the reduc- 
tion of the judgment of Mrs. McConnell by tnis court (36 Ann. 986), 
has no effect upon her title as purchaser at the judicial sale pending 
the devolutive appeal.” 

5th. That “the lack of a sheriff's deed has no significance what- 
ever,” and the non-payment of taxes did not affect its validity. 

6th. That in “ so far as the non-payment of the price is concerned, 
under the condition of affairs existing at the date-of adjudication, 
there was no payment to be made. * * Mrs. McConnell is bound to 
pay the price of adjudication to whomsoever is entitled to it. Upon 
removing the apparent anterior incumbrances, plaintiff will be entitled 
to recover the excess of the price over the amount of her final judgment.” 

7th. We finally concluded that said suit possessed no such feature, 
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and could not be maintained. There was no reservation to the plain- 
tiff of the right to sue for the rescission of the sale for non-payment of 
the price of adjudication and the restitution of the property, or for the 
surplus of the proceeds of sale—but there is, in our opinion, a clear in- 
timation to the effect that suit of either character might be brought. 

It appears, from the record, that on the 8th day of February, 1883, a 
few months subsequent to the adjudication to Mrs. McConnell, and 
several months anterior to the institution of the suit last referred to, 
she applied for, and obtained, a rule on the Civil Sheriff to show cause 
why he should not execute and deliver to her a deed of sale, in pursu- 
ance of the adjudication ; but for some cause, unexplained by the rec- 
ord, the same was not made absolute, and no judgment to that effect 
was signed until the 2d day of December, 1886, long since judgment 
was rendered in this court in the suit above referred to. Since the 
final decision of that suit, Pasley, on the 28th of May, 1886, brought a 
new suit, in which he makes the following averments and demands, 
viz: 

Ist. That Mrs. McConnell, as adjudicatee of the property in contro- 
versy, has paid no part of the price of adjudication. 

2d. That the judgment under which the sale was made was subse- 
quently reversed, and a new one rendered; and that same has long 
since been paid, leaving no part thereof remaining. 

3d. That Mrs. McConnell made a simulated and fraudulent transfer 
thereof to her children, the Ermans. 

4th. That the sale and adjudication to her are null and void on ac- 
count of the non-payment of the price thereof, and should be dissolved 
and the property restored to him in the condition it was at the date of 
the adjudication. 

5th. That he pleads compensation and extinguishment of the judg- 
ment in her favor, and avers that the sheriff has executed to her no 
deed of sale to the property. 

6th. That he is the owner of the property in dispute, and he fears 
that the defendant claiming possession thereof may take advantage of 
her alleged possession to dispose of same pending suit; and that it is 
necessary, in order to preserve the same, that an injunction issue. 

Objection was made by Mrs. McConnell to the institution and filing 
of this suit in Division B of the Civil District Court, and an exception 
to that effect was sustained, and the suit was transferred to Division 
C of said court. 

In this situation of affairs, counsel for Pasley filed, on the 23d of 
December, 1886, one of the rules on Mrs. McConnell, now under con- 
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sideration, it having fur its object to compel her to show cause why the 
judgment making her rule on the sheriff—the one above referred to as 
having been signed on the 22d of December, 1886—absolute, should 
not be set aside, and his injunction obeyed. 

On the same date plaintiff Pasley obtained an order for an an addi- 
tional 1ule on Mrs. MeConhell to show cause why the proceedings taken 
by her against the Civil Sheriff to coerce the execution and delivery of 
a deed of sale should not be set aside, and she be punished for con- 
tempt therefor, on the ground, and for the reason that by said injunc- 
tion she and the-Ermans had been inhibited and restrained from inter- 
fering with said property, or taking possession thereof. 

To these rules a variety of exceptions were taken by the counsel of 
Mrs. McConnell to the effect, viz: 

Ist. That the court was without jurisdiction because the final judg- 
ment against Pasley had been executed and consumed by the sheriff 
placing her in full and complete possession of the property more than 
three years before. 

2d. That her rule on the Civil Sheriff was a proper and legal one. 
at the time it was taken, as he had possession under the writ of fi. fa. 

3d. That since the sheriff’s adjudication and delivery of possession 
to her she had conveyed the property to her children by recorded title 
translative of property. 

4th. That Pasley cannot by summary proceedings by rule review 
proceedings that have been disposed of by a judgment of the Supreme 
Court. 

These two rules seem to have been considered and treated by the 
parties, as well as by the court below, as parts and parcels of same 
proceeding, and as having for their object the same relief—to test, in 
this ancilary way, the bona fides, of Mrs. McConnell’s possession—and 
they may be considered as cumulated into one proceeding. 

On the trial of the rules it was admitted by Pasley, that Mrs. Me- 
Connell was put in possession under her judgment and adjudication 
thereunder, and that she is now in possession, and was in possession 
long prior to the signing of the judgment making absolute the rule 
herein complained of. It further appears, trom the evidence adduced 
on the trial of the rule, that the sheriff had executed a proces verbal of 
sale to Mrs. McConnell, but vo deed of sale to the property. 

From a judgment discharging plaintiff’s rule he has appealed ; and, 
considering the indubitable evidence furnished by the various records 
and proceedings herein detailed, we cannot conceive upon what he can 
entertain a hope of reversing that decree. We do not regard the 
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judgment complained of as having any material bearing on the ques- 
tions involved in the pending injunction suit. We have already de- 
cided that the non execution of a sheriff’s deed was of no consequence. 
Plaintiff’s injunction suit judicially admits Mrs. MeConnell’s possession 
of the property. The ground assigned as evidencing her contempt of 
the injunction is, in point of fact, altogether incorrect. Appellant must 
rely on his injunction suit, and await its trial on the merits for relief. 

Judgment affirmed. 

Mr. Justice Todd absent. 





No. 9743. 
MARX WEILL vs. BAKER, Stoo & Co.—GerorGE Horter, WaAr- 
RANTOR. 


There is no division of ownership of a wall in common; the whole belongs jointly and in 
indivision to the neighboring proprietors without reference to the dividing line between 
the lots. 

In ab of evid to the contrary, the whole wall, with its flues and appurtenances, as 
originally constructed, is presumed to have been so constructed by common consent, at 
the common expense and for the common benefit of both proprietors. 

The circumstance of a flue being constructed in the lower stories of the wall in that half of 
it which is on the side of one property, does not establish exclusive ownership in the 
flues, or destroy the presumption that it was intended for the common use and benefit of 
both, particularly when the extension of the flues in the upper story, without which it 
would be useless, lies in the centre of the wall 

Nothing in the facts and conditions established by plaintiffs in this case suffices to destroy 
the legal presumption of the common right of his co-proprietor to use the flue in ques- 
tion, especially when reinforced by the fact that the latter has actually used it from a 
period whereof the memory of no witness in the case runneth to the contrary. 


PPEAL from the Civil District Court, for the Parish Orleans. 
Rightor, J. ’ 





Singleton, Browne & Choate, for Plaintitt and Appellant. 
White & Saunders T. Gilmore & Sons, for Defendant and Warrantor, 
Appellees. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiffand warrantor are owners of adjoining prop- 
erties, (two brick stores), Nos. 6 and 8 Magazine street. 

The two buildings were constructed in 1840. They are separated by 
a wall in common, in which exists a flue to conduct the smoke from 
store or fire-places connected with the wall. ; 

This flue, beginning at the basement, is in the half of the wall on 
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the side of No. 8, through the first and second floors, where the wall 
is eighteen inches thick. 

Above the second floor the wall is only thirteen inches, but in the 
third floor, where the flue is located, a brick projection of about three 
inches is added on the side of No. 8, and the flue is thus continued 
mainly, but not wholly, in the half of the wall on that side. In the 
fourth floor, the flue is in the centre of the wall, and finds exit through 
a chimney which is built directly over its centre. 

There is a fire-place on the side of No. 8, without a grate, and also 
a hole for a stove-pipe cut into the flue, which was covered with tin. 

- There is no clear evidence that either was ever used, and it is con- 
clusively shown that they had never been used since 1847. 

On the side of No. 6 there is no fire-place, but there does exist a hole 
for a stove-pipe cut into the flue, and actually occupied and used for 
the purposes of a stove. With regard to the length of this use, no 
witness testified whose personal knowledge reaches farther back than 
1852; but at that time he found the use existing, and there is nothing 
to prove, or even to raise a presumption, that the aperture for the 
pipe had not been made when the wall was built, and that the flue had 
not been used for a stove in No. 6 from the time of its first occupancy. 

Such were the conditions existing when, in 1885, the plaintiff, Marx 
Weill, purchased and occupied No. 8. 

Discovering the aperture in his side of the wall for a stove-pipe, he 
put up a stove, and conducted his pipe through the hole into the flue. 
He found that his stove obtained a draught insufficient to induce the 
free consumption of fuel and also smoked. 

He brings the present action, based on the substantial averments: 
that the flue in question was built and intended for the exclusive use 
of his property; that the use thereof by the occupant of No. 6 was 
illegal and without right; that such use destroyed the draught in said 
flue so as to prevent the use thereof by plaintiff, occasioning him great 
damage and inconvenience; and he asks for a judgment enjoining the 
continuance of such use by defendants and for $2500 damages. 

The antiquity of the construction deprives us of the benefit of evi- 
dence as to the purposes or intentions of those who built the wall. 

In absence of evidence to the contrary, the whole wall, as it stands, 
including the projection above-referred to on the third floor, is pre- 
sumed to bea wallin common. C. C. 677. 

There is no division of ownership of a wall in common. The whole 
belongs jointly and in indivision to the neighboring proprietors, and 
is intended to serve their common purposes without reference to the 
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dividing line between the lots. Thus, one co-proprietor may “ cause 
beams or joists to be placed within two inches of the whole thickness 
of the wail,” and his neighbor would have no right to complain unless 
he had need of the same space for his own construction. C. C. 680. 


It follows that the circumstance of the flue being buiit, on the first 
and second floors, in the balf of the wall on the side of No. 8, does 
not establish exclusive ownership thereof in the proprietor of that 
property, nor does it destroy the presumption of community which at- 
taches to the flue as to every other part of the wall. Particularly is 
this the case when the extension of the flue in the fourth story, with- 
out which it would be useless, lies in the centre of the common wall. 


The evidence, moreover, establishes that in eighteen inch or four- 
brick walls, this method of establishing flues on one side is convenient, 
economical and not infrequent, because accomplished by the simple 
omission of one brick, whereas, if put in the centre, it would necessi- 
tate the cutting of the bricks on either side of the centre. 

The existence of the fire-place and of the stove-pipe aperture on the 
side of No. 8, furnishes very good evidence that the flue was intended 
for the use of that property, but none that it was not intended for the 
nse of No.6. The absence of any fire-place on the latter’s side ouly 
proves that its proprietor did not intend to use the flue in that at the 
time of building, but otherwise amounts to nothing in view of the 
proof that, as far back as the memory of any witness runs, he had an 
aperture into the flue, and had actually used it for the purposes of his 
stove. 

The projection on the side of No. 8 in the third floor was part of the 
common wall as originally constructed and presumably built at the 
common expense. The proprietor of No. 6 is not called on to explain, 
afier this lapse of time, why the wall was thus constructed. 

The presumption is that it was done by common consent, and at the 
common expeuse, and hence for the common benefit of the proprietors. 

The insufficiency of the fine for the full needs of both proprietors 
may be evidence of lack of skill in the builder, rather than of inten- 
tion to confine the use of the flue to one property only. 


It is certainly much more difficult to believe that the proprietor of 
No. 6 should have built a wall without providing any flue for the heat- 
in of his stove, than that the builder should have constructed an in- 
sufficient flue. 

The evidence does not satisfy us that by reducing the size of the 
stoves on either side and by adopting proper fuel, the flue may not 
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serve the essential needs of both properties. Neighborly concessions 
would no doubt accomplish this result. 

At all events, nothing in the facts and conditions established by 
plaintiff suftices to overthrow the legal presumption of common right 
to the use of the flue as part of the wall in common, and the yet more 
powerful presumption in favor of the destination of the flue to the use 
of No. 6 as well as of No. 8, resulting from the actual immemorial use 
of it by the former property. 


Judgment aftirmed. 





No. 10,051. 
THE STATE OF LOUISIANA vs. HENRY HARRIS. 


In case a jury returns into coart a verdict which, in the opinion of the trial judge, does not 
conform to the charge in the indictment, or to any lesser oftense of the same kind, he 
may remand the jury, under proper instructions, to correct it. 

In this manner the delay and expense of a new trial may be avoided and same object at, 
tained. 

An application for a new trial, predicated on newly-discovered testimony, is properly re- 
tused if it appears from the judge’s assignment of reasons in the bill of exceptions re- 
served, that it was cumulative only. 

The judge has the right to direct that proper corrections be made in the minutes, so as to 
conform same to the facts within his personal knowledge, even after the trial and ver- 
dict has been rendered. 


APPEAL from the Twenty-first District Court, Parish of St. Martin. 
Mouton, J. 


M. J. Cunningham, Attorney General, and C. H. Mouton, District 
Attorney, for the State, Appellee. 


Felix Voorhies and Dan Voorhies, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Watkins, J. The defendant was indicted on two counts, viz: 

Ist. With having feloniously and wilfully stabbed one Jean Bap- 
tiste Lalande with a certain dangerous weapon, to-wit, a knife, with 
intent to kill and murder him. 

2d. With having feloniously and wilfully, and with a dangerous 
weapon, inflicted on said Jean Baptiste Lalande a wound less than 
mayhem. 

Having been convicted on the latter, he was sentenced to one year’s 
imprisonment in the penitentiary, and from that sentence appeals. 

70 
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I. 

When the jury returned into court they reported as their verdict the 
following, viz: 

We, the jury, find the prisoner guilty of stabbing with intent to kill,”’ 
and the trial judge refused to receive it on the ground that it was re- 
sponsive to no criminal law of the State. He thereupon again ex- 
plained the law applicable to the case, and the different kinds of ver- 
dicts they could render, and directed them to return to their room for 
further deliberation, and report. 

When the jury returned into court they presented the following ver- 
dict. viz: 

““ Guilty of stabbing with a knife, and inflicting a wound less than 
mayhem.” 

This verdict was received by the court, and the jury were discharged . 

The defendant made complaint in the lower court of this proceeding 
on the ground that the judge had no authority to thus decline to re- 
ceive the first report made by the jury as their verdict, insisting that 
‘‘ gaid verdict was their judgment, and had to stand as rendered.” This 
objection having been overruled, defendant’s counsel retained a bill. 

Simplified, the question is, was the one first rendered a veruict re- 
sponsive to either charge in the indictment? or to any lesser offense 
of the same kind? We think not. It was imperfect and incomplete. 
The gravamen of the charge nominated in the indictment was, an as- 
sault with a dangerous weapon with intent to kill and murder, and the 
inflicting of a wound less than mayhem. As the verdict in question 
did not, even substantially, respond to either, it was informal and in- 
valid. 

In quite a recent case we had occasion to examine and pass upon 
this question, under somewhat different circumstances. State vs. 
Oliver, 38 Ann. 632. : 

In that case the ruling of the trial judge was the same as that of the 
judge a quo. 

The jury were discharged after having rendered the verdict com- 
plained of. The defendant’s counsel moved to set same aside, and 
have him released from custody. 

He argued that the verdict did not respond to the charge in the in- 
dictment, and no sentence could be imposed thereunder, and that the 
defendant must be released from custody. 

The judge set aside the verdict, and ordered a new trial. The de- 
fendant, assuming that this ruling had the effect of terminating the 
prosecution, appealed. We maintained the ruling of the-iower judge, 
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and remanded the case for a new trial. 36 Ann. 857, State vs. Foster; 
38 Ann. 357, State vs. Burdon. 


Had the trial judge, in the Oliver case, taken notice of the defect- 
iveness of the verdict, and directed the jury to have reformed it in- 
stanter, the same result would have been accomplished, without the 
delay and expense of a new trial, before a different jury. We com- 
mend the course pursued by the trial judge as being at once judicious 
and consistent with a prompt and vigorous enforcement of the crimi- 


nal law. 
a. 


The defendant’s complaint of the judge’s ruling is made the basis of 
an application for a new trial in part, and same was properly refused. 


The objection that the verdict subsequently rendered was, and is, 
contrary to law and the evidence, cannot be considered. We have so 
decided frequently and recently. 

Of his supplemental application for a new trial, on the ground of 
newly-discovered evidence, the district judge says: 

‘*Tt is evident to my mind, from the facts elicited, and other wit- 
nesses heard, that such testimony, if it does exist, must certainly have 
been within the knowledge of the accused; the more so, as that alone 
could have justified, or extenuated his assault ; and his failure to pro- 
cure it shows want of due diligence.” 

He also states that this newly-discovered testimony being only 
cumulative with that offered and received on the trial, its subsequent 
discovery does not authorize a new trial.” 

The refusal of the trial judge to grant a new trial on this ground is 
in strict conformity with elementary principles and our repeated deci- 


sions on the subject. 
Ill. 


The defendant’s counsel sought to have the jadgment arrested on an 
assignment of various defects and fatal omissions in the record, such 
as the following, viz: 

Ist. That the minutes do not show that the indictment was found 
by the grand jury. 

2d. Nor that same was returned into court. 

3d. And if returned, it was not in open court. 

4th. Nor that same was returned by the foreman of the grand jury. 

5th. That the minutes do not show that the accused was present 
during the trial, when the jury were sworn, and at every other stage 
of the proceedings. 

The trial judge assigns as his reason for overruling the defendant’s 
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motion that certain corrections in the minutes were necessary, and he 
caused them to be made, so that they should conform to his personal 
knowledge of the facts which came under his observation. 

As thus corrected and supplemented, aH the defendant’s objections 
are answered. 

His complaint of their having been made after the trial had been 
completed and the jury discharged, is not well founded. 

As the minutes appeared when this motion was filed they are incom- 
plete, and did not truthfully disclose the proceedings had. 

Under the circumstances, it was not only the privilege, but the the 
duty, of the judge presiding over the trial, to have the minutes so cor- 
rected as to conform to the facts. We have so decided frequently and 
recently. 38 Ann. 469; State vs. Pierce, 39 Ann. 

Judgment affirmed. 

Mr. Justice Todd absent. 








No. 10,090. 


THE STATE EX REL. E. S. Jarrray & Co. vs. JUDGE OF THE NINTH 
JUDICIAL DISTRICT. 


Mandamus does not lie to compel a district judge to dissolve a sequestration uncondition- 
ally, on bond by plaintiff, where the property sequestered had already been attached. 

Coupling the dissolving order on bond with the provision that it shall not be construed as a 
release of the property from the attachments previously levied upon it, was a wise and 
judicious reserve. 

An ez parte dissolution of a sequestration on bond does not affect attaching creditors who 
are not parties either to the suit in which the writs issued, or to the motion to dissolve. 

A restraining order will not issue where the party seeking it may obtain relief by other ade- 
quate remedy in the lower court. 


A PPLICATION for Mandamus. 





Wade R. Young, for the Relators. 





The opinion of the Court was delivered by 

BerMuDEz, C. J. This is an application for a mandamus to compel 
the district judge to dissolve unqualifiedly a sequestration on farnish- 
ing bond. 

The main averments are, that the relators caused to be sequestered 
certain goods which they had sold and delivered to certain parties, 
and which had been attached by creditors of the latter, as their prop- 
eity, although the price of sale had not been paid. 
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On the theory that the non-payment of the price and that the fraud- 
ulent devices which had been resorted to by the purchasers to obtain 
delivery, annulled the sale, and reinvested title in the vendors, the re- 
lators obtained a sequestration as against the vendees, and, on their 
failure and that of any one else, within the legal delay, to dissolve the 
sequestration on bond, procured that dissolution on giving security in a 
stated amount; but the judge coupled his decree with a proviso that it 
should not be construed as a release from the attachments issued by 
other parties against the same property sequestered. 


The complaint is that the district judge had no authority to make 
the reserve, which crippled the order of dissolution, and that by so 
doing he has acted illegally and arbitrarily. 


Conceding that our supervisory power may be invoked in such a 
case, it is manifest that they cannot be exerted as the relators contend 
they ought to be. 


The attaching creditors are not parties to the sequestration proceed- 
ings, and even then, have not been heard on the motion to dissolve the 
sequestration on bond, whicli is, as usual, ex parte, and surely not bind- 
ipg ov any one not legally connected with the suit. 

Had not the district judge made the proviso it would have been im- 
plied in the dissolving order, which cannot prejudice those who are 
not parties to the record, and have had no knowledge of it. 


Asking that the proviso be pronounced illegal is to claim that the 
dissolution shall have the effect of releasing the property from the at- 
tachments already levied upon it, which cannot be allowed. 

The district judge acted wisely, and the complaint is unfounded. 


We did not grant in limine the restraining order asked to prevent 
the sheriff from selling the attached goods, as the relators were not 
left without adequate remedy in the lower court. 


Application refused. 








No. 10,014. 


“ THe Granp LopGE OF THE STATE OF LOUISIANA Vs. CHARLES 
CAVANAC, STATE TAX COLLECTOR, ET ALS. 
VY A clerk's certificate that a transcript is complete, as containing all the evidence adduced, 


. ete., protects an appellant, although the transcript does not contain that evidence. 
In such a case, in furtherance of the ends of justice, the cause must be remanded. 
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PPEAL from the Civil District Court. Parish of Orleans. 
Houston, J. 


Hornor & Lee and J. Q. A. Fellows, for Plaintiff and Appellee. 


M. J. Cunningham, Attorney General, and .J. C. Moise, for Defend- 
ants and Appellants. 





The opinion of the Court was delivered by 

BermMuDEz, C. J. The State appeals from a judgment exempting 
certain property of the plaintiff’s from taxation for the year 1877. 

Although the certificate of the clerk is full and such as the law re- 
quires, the fact is that the transcript does not contain a particle of the 
evidence which was actually offered below. 

The omission is apparently attributable to the clerk, in the absence 
of production by him of authority to justify it; but the appellant, not 
being shown to be in default, is protected by the clerical attestation. 

It is possible that proof was administered to establish that the prop- 
erty in question was used in a manner-to entitle it to the execution 
which the plaintiff claims, under Sec. 3 of Secs. 2233 of the R. S. 

We consider that, in furtherance of the ends of the justice, it is bet- 
ter to remand the vase to the lower court for the purpose of obtaining 
the desired evidence. 16 L. 572. 

While the judgment appealed from must give way to carry out this 
object, we do not propose to say that it was improperly rendered ; for 
aught we know, it may be justified by the evidence adduced, as the 
plaintiff claims that full proof was administered showing the extent 
and nature of the use of the property and fully meeting, to the satis- 
faction of the court, the special defense in the answer. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be set aside, and that the cause be remanded for further proceed- 
ing according to the views herein expressed and according to law. 





No. 10,052. 
THe STaTe oF LovutstaNna vs. THomas LEwIs ET ALS. 


The declarations of a party voluntarily made, during the preliminary examination of a pros- 
ecution of another party, are admissible against the’witness, in a prosecution of himself ; 
the more so when the witness sought to incriminate some other one and deposes to his 


~ 


own innocence. 
On the trial of a motion in arrest, charging omissions and informalities in the minutes of the 
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court, the trial judge has authority to order corrections made, so as to have the minutes 
conform to the facts. when the same are to his personal knowledge and recollection. 

In the absence of any further complaint, the corrections made will be considered as having 
been properly made, and as showing the real occurrence of facts. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
& Mouton, J. 
M. J. Cunningham, Attorney General, and C. H. Mouton, District 
Attorney, for the State, Appellee. 


James Simon, for Defendants and Appellants. 


The opinion of the Court was delivered by 


BermupeEz, C. J. The accused was prosecuted and convicted for 
murder, without capital punishment, and sentenced to hard labor for 
life. 

For the reversal of the verdict and sentence he relies on two bills of 
exception and on a motion in arrest. 


I. 

In the first bill it is charged that the court admitted in evidence, 
against the defendant, the deposition and confession of himself, taken 
under oath, at his preliminary examination ; that there was error in 
this admission, because the deposition and pretended confession was 
not free and voluntary. 

The trial judge states that he admitted the evidence because it had 
been given by the accused on the preliminary examination of Césaire 
Lewis, who was then charged with the murder of the man Jacob 
Simon; because it was given by tie accused of his own free will and 
accord, and in corroboration of what he had stated to him (the judge), 
before he had been called to testify, and because the testimony did not 
incrimivate him, and was circumstantial. 

This statement of the trial judge is in no way assailed, and there- 
fore must be considered as truthful. 

There is no legal proposition better settled in criminal practice than 
that the confessions of an accused, in actual custody, are inadmissible, 
unless they are his own free and voluntary statements. 

In this case, the declarations of the accused were not made by him 
at the preliminary examination of his own case, but at the examina- 
tion of another party accused of the same crime, and were given freely 
and voluntarily, without inducements, hope, threat or fear. 


They were not offered and admitted as a confession, but as declara- 
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tions for certain purposes, perfectly legitimate in themselves, and 
which are set forth by the trial judge in his before-stated rémarks in 
the bill. 

Those declarations are annexed to the bill. Far from being a con- 
fession, or declarations, incriminating the defendant, they are state- 
ments clearly designed to exculpate him (the witness), and to affirm, | 
as it does, in as many words, his own innocence. 

It is, indeed, to be wondered, how a declaration of innocence can be 
upheld as a confession of guilt! ! 

II. 

The motion in arrest charged grave omissions and informalities, ap- 
parent on the face of the minutes, namely: that these do not show 
that the bill was found by the grand jury ; that it was returned by the 
foreman of the same, under his official signature; that it was handed 
to the judge or clerk ; that the prisoner was in court, and pleaded not 
guilty, when arraigned ; that he was present when the motion to sever 
was filed, argued and submitted ; that he was present during the trial 
at every important stage thereof; that the indorsement on the bill of 
indictment does not show that the foreman signed his name in his offi- 
cial capacity, and state the crime for the which the grand jury had 
found. 

On the trial of this motion in arrest, the district judge ordered that 
the minutes be corrected, so as to conform to the facts, as they oc- 
curred. To this order the accused reserved a bill. In that bill the 
judge states that the facts were within his personal knowledge and 
recollection. He had that right. 38 Ann. 469. 

The other charges are not supported by the record. 

There is no complaint now that the facts have been improperly set 
forth in the corrections made. 

These views dispose of both the motion in arrest and the bill taken 
to the corrections ordered. 


Judgment affirmed. 





"No. 9958. 


MIcHAEL HERBER vs. ROBERT ABBOTT. 


A judgment that has been rendered in an attachment suit against an absentee, represented 
by a curator ad hoc, is one in rem, and not in personam. It affects the property attached 


only. 
In such case the jurisdiction of the court is derived from the seizure of the property, aud 
its judgment has no validity except against the thing thus subjected to its control. 
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The registry of such a judgment does not result in a judicial mortgage, and a subsequent 
lease of the property is unaffected thereby. . 


PPEAL from the Civil District Court, for the Parish of Orleans. 
Houston, J. 





Braughn, Buck, Dinkelspiel & Hart, for Plaintiff and Appellant. 
Howe & Prentiss and John H. Kennard, for the Garnishee, Appellee. 





The opinion of the Court was delivered by 

Watkins, J. This is a garnishment proceeding, in which Thomas 
E. Herndon is sought to be made liable, upon a traverse of his answers 
as untruthful, for the amount of a judgment of $2600 against Abbott, 
an absentee. The garnishee denied the possession of any property of, 
or the existence of any indebtedness to Abbott. 

The plaintiff's reliance is upon the following state of facts, viz: 

That on the 9th of April, 1883, in attachment suit, he obtained a 
judgment against Abbott, with recognition of his attachment of the 
Planters’ Cotton Press, in this city, said absentee being therein repre- 
sented by a curator ad hoc. 

This judgment was recorded in the Mortgage Office on the 15th of 
May following. Thereafter a fi. fa. was issued, the property attached 
was seized and offered for sale, but no sale was effected, mainly be- 
cause there was no bid for an amount sufficient to discharge prior 
special mortgages; and the writ was returned without a copy having 
been retained, and the seizure lapsed and became relinquished. 

That at the time of the attachment of the cotton press it was under 
lease to the garnishee, and this lease expired on the Ist of September, 
1884. 

That subsequent to the registry of plaintiff's judgment, this prop. r- 
ty was again leased to the garnishee for a term of three years. In this 
attitude of affairs these proceedings were commenced on the 30th of 
November, 1886. 

His contention is that Herndon’s lease in 1884, subsequent to record- 
ation of his said judgment, resulting in a judicial mortgage on the 
property, became subject to said mortgage. 

That he was entitled to, and did seize the cotton press, and its rents 
and revenues that had arisen into existence since the registry of said 
judgment, under an alias writ of fi. fa. 

He does not rest his garnishment upon the attachment, or the lien 
resulting therefrom; and he does not claim that the rents sought to be 
seized thereby were then in existence. 
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To the proceedings the garnishee excepted on the following g'ounds, 
viz: ‘ 
Ist. That the district court was without jurisdiction. 

2d. That plaintiffs judgment against Abbott, an absentee, in a 
proceeding wherein he was not cited personally, and was only person- 
ated by a curator ad hoc, can be executed only against the property at- 
tached (if any), and no other seizure or garnishment can be made under 
said judgment. 

3d. That no property was ever attached ‘n his hands. 

Hence we have the following propositions fur discussion and solu- 
tion, viz: 

1st. Does the registry in the book of mortgages of a judgment ob- 
tained against an absentee, in an attachment suit, who is represented 
by a curator ad hoc, operate a judicial mortgage against his property ? 

2d. Under an alias writ of fi. fa., issued under such recorded judg- 
ment, can the lease of said absentee—whose contract of lease is subse- 
quent in date and regi-try to the judgment—become compelled, by 
garnishment, to pay his rents to the attaching creditor, notwithstand- 
ing he has issued negotiable promissory notes therefor, payable at fu- 


ture dates ? 
1. 


The plaintiff relies on the authority of Summers & Brannon vs 
Clark, 8. L. Boyd, garnishee, 36 Ann. 436, in which it was held that a 
lease of real estate, made in good faith, and duly recorded, could not 
be affected by a seizure of the leased property on the part of the les- 
sor’s creditors, unless they had a prior mortgage, duly recorded. In 
that case the plaintiffs had a judgment in personam against Clark, and 
the lease of Boyd had not been recorded when the seizure was effected. 
The plaihtiffs seized the property of Clark and its revenues and he!d 
them. In the suit of plaintiff against Abbott his judgment was one in 
rem. 

In an attachment suit against an absentee, represented by a curator 
ad hoc, the judgment rendered is in rem, and only affects the property 
attached. An action is not personal, though founded on a personal 
obligation, accompanied by an attachment of property, unless it is 
based on a personal citation to the debtor. In such case the judgment 
bears exclusively on the property attached. 

In 4 Ann. 586, Forest vs. Piane, it was held: ‘‘ There is a manifest 
distinction between the case of a court which has acquired personal 
jurisdiction and that of a court whose jurisdiction being exercised only 
in rem, rests solely upou the property attached. In the latter’s case 
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the power of a court seems to us to be limited to its territorial limits. 
It acts upon the thing, not upon the person of its owners. Its jurisdic- 
tion is derived from the seizure of the property, and its judgment has 
no vitality except against the thing thus subjected to its control.” 

In George vs. LeGrand, 3 Ann. 652, it was most distinetly held that 
a judicial mortgage does not result from the registry of a judgment in 
rem. 3 Ann.30!, Jobson vs. McRae; 6 Ann. 549, Page vs. Generes. 

Indeed, we do not see how such a judgment could operate as a judi- 
cial mortgage—atfeeting the present and future property of an ab- 
sentee, not personally cited at its rendition—without impeaching our 
own jurisprudence and that of the Supreme Court. 2 Ann. 663, 916, 
569, 1010; 95 U.S. 714, Pennoyer vs. Neff. 

This being the case, the first proposition must be decided in the 
negative. 

II. 

Inasmuch as the effect of a judicial mortgage cannot be given to the 
registration of a judgment in rem, and as it bears upon the property 
attached alone, it is of no consequence when the contract of lease is 
entered into, or recorded. 

Question has been made and argued by the garnishee’s counsel 
whether the original attachment could be extended to rents accruing 
subsequently ; but as we understand from the printed and oral argu- 
meuts of plaintiff's counsel, no such claim is made, and hence the 
question need not be decided. 

Having reached the conclusion that the contention of the plaintiff is 
not well grounded in law, it is needless to discuss others that have 
been argued. 


Judgment affirmed. 
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CASES ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA, 


IN NEW ORLEANS, DURING THE YEAR 1887, 


AND NOT REPORTED IN FULL. 








No. 9835. 
The State of Louisiana vs. B. F. Smith. 
Same ruling as in No. 9834—The State of Louisiana vs. Smith et al, 





No. 10,024. 
The State ex rel. Heath vs. Judge, ete. 


Same ruling as in No. 10,623--The State er rel, vs. Judge, etc. 


No. 10,083. 
Succession of Thos. J. Martin. 
Same ruling as in No. 10,069--Heirs of Hoggatt vs. Crandall, Adm'r. 








MONROE-—1(887. 


No. 1179. 


W. A. McRay, syndic, vs. Lem Scott, et als. 
A sheriff must be held to the same degree of prudence. vigilance and care with respect to 
property under seizure and in his custody as a careful and prudent man would be likely 





to exercise over his own. 








OPELOUSAS-— 1887. 
No. 1286. 
Henry Pressler vs. Joffrion, Sheriff, et als. 


Only questions of fact involved. 





SHREVEPORT--1887. 


No. 215. 
Narcissa Hargrave vs. A. V. Wilson. 
In a suit for slander of title, where the value of the property in question and the amount of 
damages claimed, together do not exceed $2000, the appeal will be dismissed. 
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ACTIONS. 

An action can only be brought by one having a real and actual inter- 
est which he pursues. 

So where one claiming to be a judgment creditor of another, seeks to 
annul a mortgage executed by the latter in favor of his children, 
on the ground of fraud, and the record shows that the judgment, 
on which the suit is founded, is not in favor of the plaintiff, but in 
favor of her minor children, for whom she was tutrix, and who 
had obtained their majority before the action of nullity was 
brought, and they do not join in the action, the suit must be dis- 
missed. Ashby vs. Ashby et als., p. 105. 


An action by one heir against his co-heirs of a common ancestor, to de- 
clare the simulation of a transfer made by the ancestor to two of 
said heirs of immovable property, to bring said immovable into 
the succession of said ancestor, and for a decree of partition there- 
of amongst all the heirs, partakes of the nature of a proceeding in 
rem in such manner as to authorize the bringing in of a non-resi- 
dent heir by appointment of a service on a curator ad hoc. 

Wunstell et al. vs. Landry et al., p. 312. 


Taxpayers have a standing in court to contest, upon proper charges, 
the validity of a municipal ordinance and contract executed under 
it, whenever its enforcement may increase the burden of taxation. 
A district court, the lower limit of whose jurisdiction is fixed, has 
jurisdiction to pass on a controversy when the matter in dispute, 
which is the value of the contract a-sailed, exceeds that limit ; and 
the Supreme Court has jurisdiction when that value exceeds 
$2,000. Handy et al. vs. City of New Orleans re-affirmed. 

Where an exception is fiied denying the capacity or right of the plain- 

tiff to sue or stand in judgment, and together with this exception 

an answer to the merits or a peremptory exception determinative 
of the case, and the lower court sustained the first exception and 
dismisses the suit, this Court, on reversing that judgment, will re- 
mand the cause to be tried on the other issues raised by the plead- 
ings. Conery et al. vs. Waterworks Company et als., p. 770. 
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ALIMONY. 

If the person whose duty it is to furnish alimony shall prove that he is 
unable to pay the sum demanded out of his revenues, the judge 
may order that such person shall receive in his own house, and 
there maintain and support the person to whom the alimony is 
due. Schmitt, Tutrix, vs. Schmitt, p. 982. 

APPEAL. ‘ 

An appellee who prays for the reversal of the judgment appealed 
from, on its merits, waives thereby the right of asking a review by 
the appellate court of a decree in favor of appellants, overruling 
a plea of misjoinder filed by the plaintiff to their third opposition. 

The World’s Exposition vs. American Exposition, p. |. 

Where in a motion for an appeal the return day is left in blank and 
the judge on his own motion fills up the blank with an illegal re- 
turn day, the irregularity will not be imputed to the faalt of the 
appellant. Pasteur et al. vs. Lewis and Lynd, p. 5. 


The fact that only one of the parties defendant, cited in an action to 
annul a probate sale of real estate—portious of which are in pos- 
session of various other defendants cited—has prosecuted his 
appeal, from an order obtained in open court, by him, at the same 
term at which final judgment was rendered against him, cannot 
be treated as invalidating his appeal. Those who are not appel- 
lants are appellees; and such individual appellant has the right 
to prosecute his appeal, which is regularly taken, notwithstanding 
his co-defendants-—agaivst whom judgments have been previously 
repdered—have not been formally cited, and have acquiesced 
therein. 

A motion to dismiss an appeal on account of informality in the bond 
or order of appeal, or even the want of the latter, must be made at 
the term at which the appeal is made returnable, and within three 
judicial days after the record is filed. 

One filed within the time specified, and not disposed at that term, can- 
not be supplemented, at a subsequent term, by another motion to 
disn iss upon other grounds not enumerated in the one first filed. 

Webb et al. vs. Keller et al., p. 55. 


On separate demands in the same suit, a judgment was rendered 
against the defendant, and another judgment for a smaller amount 
in favor of defendant against plaintiff. Defendant appealed devo- 
lutively from the two judgments. 

Held: The devolutive appeal did not deprive plaintiff of the right to 
execute his jadgment. 
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APPEAL.—Continued. 


The two judgments being only devolutively appealed from were equally 
exigible, and the law operated a provisional compensation between 
them, effective so long as both jadgments existed unreversed. 

The plaintiff's right of execution was confined to the excess of his judg- 
ment over that of defendant against him. 

The existence of execution of a fi. fa. for such excess only was not 
such voluntary acquiescence in the judgment of defendant against 
plaiotiff, as would prevent the latter from asking amendment of 
such judgment on defendant's appeal to this court. 

Duncan vs. Wise, p. 74. 


In an action for the transfer of stock and the payment of dividends, 
brought against the stockholder in whose name the shares stand, 
and against the corporation, the latter has no interest at stake, 
and has no right to prosecute an appeal from a judgment rendered 
contradictorily with both parties defendant, in favor of plaintiff,. 
where the real party in interest—the stockholder—has not ap- 
pealed, and the judgment has become final and executory. 

In such a case the Court, proprio motu, will dismiss the appeal. 

Board of Liquidation vs. Waterworks Company, p. 202. 


Under the ex parte showing made by affidavits by the appellees, that 
the judgment appealed from has been acquiesced in by the appel- 
lants, the case is remanded for the purpose of adducing proof of 
that fact. 

Board of Church Wardens vs. Perché, Bishop et al,, p. 223. 


An interlocutory decree which admits a reconstructed record to re- 
place a mislaid or destreyed recoid does not belong to the class of 
orders, the execution of which can cause irreparable injury, and 
be arrested by a suspensive appeal. 

State ex rel. Broussard vs. Judge, p. 225. 


A transcript which is shown by the clerk’s entry not to contain all the 
evidence which had been received and considered below, and 
which does not show that the appellant took the necessary steps 
to secure and bring up a statement of facts, cannot sustain an ap- 
peal. 

An assignment of errors, which does not assign any error of law, ap- 
pearing on the face of the record, but specifies only errors of fact, 
does not comply with the requirements of the law. 


Thibodeaux vs. Winder, p. 226. 
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An appeal will not be dismissed where the bond was furnished before 
the order of appeal was granted, for an amount corresponding 
with that fixed in the order. Le Blanc vs. Rougeau, p. 230. 


A remittitur entered after the verdict of a jury has been rendered, in a 
case in which the matter in dispute, the sum demanded exceeds 
$2,000, does not cut off defendant’s right to appeal from a judg- 
ment rendered against him. This is so particularly when he ob- 
jects to the remittitur being permitted, and the court allows it 
without prejudice to his right of appeal, and where the plaintiff 
himself afterwards appealed. 

The failure of plaintiff to perfect his appeal does not relieve him from 
the imputation of admission of the appealable character of the 
suit. Gayden vs. Railroad Company, p. 269. 


The amount in dispute is the highest sum for which the appellate court 
can render judgment under the allegations and prayer of the peti- 
tion. Forstall vs. Larche, p. 286. 


A party cast in an action of nullity of twenty-four judgments, in none 
of which the amount in dispute exceeds $2,000, brought in one 
petition, cannot sustain an appeal in the Supreme Court, although 
the amount involved in all the judgments together does exceed 
$2,000. 

A cause not appealable in amount to the Supreme Court for the review 
of the judgment originally rendered therein cannot be made ap- 
pealable there to review the judgment rendered in an action of 
nullity in the same cause. Marshall vs. Holmes et al., p. 313. 


The appeal taken by a defendant from a decree of executory process, 
which allows as attorneys’ fees a larger percentage than that 
agreed to in the act of mortgage, is not frivolous, and damages 
cannot be allowed. 

On an application for a rehearing the court can, without granting the 
prayer and hear the case anew, make verbal correctious which do 
not change materially the effect of the decree previously rendered. 

Insurance Company vs. Lozano, p. 312. 


A defendant, prosecuted for the violation of a municipal ordinance 
sujecting him to a fine, and in default of payment to imprison- 
ment—who, on arraignment, pleads guilty, and on judgment vol- 
untarily pays the fine, is not entitled to an appeal. 

Where a discrepancy exists between the return of a judge and the 
statement of a relator, credence will be given in preference to the 
return. 
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The refusal to allow an appeal is justified ander the circumstances, 
and no mandamus will issue to compel the granting of any. 
State vs. Lamarque vs. Recorder, p. 328. 


In a proceeding by mandamus for the cancellation of an inscription of 
the drainage tax mortgage, on the ground that the tax is not exi- 
gible against relator’s property, either for want of consideration 
or for non-performance of the drainage contract, or on account of 
previous payment, the controversy does not involve the legality or 
constitutionality of the tax. 


In such case the test of the jurisdiction of the Supreme Court is the 
amount of the tax in discussion, and the appeal cannot be sus- 
tained if said amount does not exceed two thousand dollars. 

State ex rel., Johnson vs. New Orleans, p. 342. 


When a party appéals, but fails to bring up his appeal in time, and it 
is filed after the return day and dismissed, be cannot, un- 
der another order, bring up a second appeal. The appeal will 
be considered as abandoned. 

World’s Exposition vs. Railroad Company, p. 355. 


When an appellee files an answer to the appeal, wherein he seeks to 
increase the judgment in his favor, he waives his motion to dis- 
miss the appeal for formal irregularities. 

Jacobs vs. Yale & Bowling, p. 359. 


Notwithstanding the clerk’s certificate is not technically sufficient, and 
the transcript contains neither a statement of facts, note of the 
evidence, bill of exceptions nor assignment of errors—the appel- 
lant having been absent from and taken no part in the trial, 
though, constructively, a party to the proceedings—the appeal 
may be likened to one brought up by a third person, resting his 
claim to relief upon questions of law alone. The irregularities in 
the mode of bringing up such appeal may be disregarded by the 
court when the questions relied upon as determining the right 
sufficiently appear from the transcript. 


In the absence of proof to the contrary, it will be assumed that every 
fact essential to the validity of the judgment, was proven in the 
court below. Succession of Pilcher, p. 362. 


The statement, contained in the order of appeal, that there is not 
sufficient time to prepare the record by the next regular return 
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day for appeals from the court a qua, even if suggested by appel- 
lant’s counsel, must be held as adopted by, and as emanating from, 
the trial judge. 

Hence, the Court will not consider ex parte certificates, or affidavits, or 
other evidence outside of the record, touching the alleged error of 
such a statement. 

Under Section 4 of Act 45 of 1870, Extra Session, the trial judge has 
the legal discretion to fix a different return day if time is required 
to prepare the record for appeal, and the Supreme Court will not 
presume that he has abused of the discretion vested in him by | 
law. Bartoli vs. Huguenard, p. 411. 


A suspensive appeal suspends the execution of the judgment com- 
plained of, but does not divest the court of jurisdiction over a 
controversy involving, not the identical, but a similar matter. 

In such a case prohibition does not lie against the court. 

State ex rel., Hug et al., vs. Recorder, p. 507. 


A bond furnisbed in the amount fixed by the order of the court fora 
suspensive appeal which alone was prayed for, but not furnished 
within the delay prescribed by law for a suspensive appeal, is 
sufficient to sustain the appeal as devolutive. 

The order, although restricted in terms to a suspensive, covers any 
appeal, the character of the same, as suspensive or devolutive, 
being determined by the amount of the bond fixed and furnished, 
and by the time at which the bond is filed. 

Succession of Keller, p. 579. 


This Court is without jurisdiction to revise a judgment in favor of one 
who has not, himself, appealed, and who has not made an answer 
to the appeal of his adversary. 

Morris vs. Cain, et als., p. 712. 


When the appealability of the case does not clearly appear, from the 
face of the pleadings, to determine the question, affidavils relating 
to the amount of value in dispute filed in this Court will be con- 
sidered. 

In a suit attacking a franchise or privilege granted to a person or cor- 
poration, and it appears such franchise or privilege exceeds in 
value $2,000, this Court has jurisdiction. 

State ex rel., Daboval vs. Police Jury, p. 759. 


When a suspensive appeal has been granted from an order dissolving 
an injunction on bond and has been perfected by filing of proper 
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bond, the judge cannot afterwards rescind the order of appeal, on 
the groand that order appealed from inflicted no ‘irreparable 
injury, and was, therefore, unappealable. Affirming 36 Ann. 192. 
The terms of the order of appeal granted, when unambiguous, must 
speak for themselves, and cannot.be controlled by the statement 
of the judge that he did not intend to do what he has actually 
done. State ex rel., Railroad Company vs. Judge, p. 774. 


The appellant who suggests a diminution of the record before the 
expiration of the three judicial days within which he may file the 
trauscript of appeal, is entitled to a certiorari for the correction 
and completing of the transcript, even after the cause has been 
argued and submitted for judgment, in case his application be 
made before the expiration of the three days aforesaid. 

Lewis vs. Peterkin et al., p. 780. 


In a suit against an administrator for a balance of account, unappeal- 
able in amount, the defendant reconvenes, claiming payment to 
succession of $7000, proceeds of cotton sold and credited in plain- 
tiff’s account. Held: that as any allowance made on defendant’s 
demand necessarily increased the ordinary balance due plaintiff, 
this involves adjustment of entire account and the whole case is 
appealable. Allen, West & Bush vs. Nettles, p. 7&8. 


In an action for damages on an injunction and a forthcoming bond, ap- 
pellee cannot urge in dismissal of appeal, that elements of damages 
claimed on either of the bonds should be eliminated as fictitious, 
because no recovery could be had ander such bond. Such an ar- 
gumeot-is a begging of the very question, as it can only be adjudi- 
cated on a cousideration of the merits. 

Dallande vs. Trezevant et als., p. 830. 


The Supreme Court has no jurisdiction over a suit in nullity of a judg- 
ment rendered on an hypothecary action, when the amount, to 
pay which the property is sought to be subjected, does not exceed 
$2,000. 

The circumstance that the demand in nultity is coupled with a prayer 
for damages exceeding that sum, does not make the case appeal- 
able. Mullen vs. Zuberbier & Behan, p. 888. 


An order of appeal granted at a term of court subsequent to the one at 
which the jadgment appealed from was rendered in open court, is 
not. a legal substitute for citation. In such case, citation of appeal 
is indispensable to the perfection of the appeal. 
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In case two different and distinct appeals are granted on one order, 
one may be sustained and the other dismissed. 


When a suit has for its object the revocation of a pretended sale as a 
fraudulent simulation, the party whose title is attacked is a neces- 
sary party. This issue cannot be tried with the debtor alone, 

-after the suit has been dismissed as regards the alleged simulated 
owner of the property. 

An appeal having been, by plaintiff, prosecuted to the Circuit Court of 
Appeals from the judgment of dismissal, and same having been by 
that court reversed and the cause remanded; and, thereafter the 
plaintiff prosecute an appeal from the same jadgment to this Court, 
he is conclusively presumed to have abandoned the judgment of 
said Circuit Court of Appeals in his favor. 


The principal and necessary defendant having been eliminated from 
the suit, the only decree this Court can render, is one affirming 
the judgment appealed from. 

Trounstine & Co., vs. Ware & Munn, p. 939. 


A bond to covet all costs is sufficient for a suspensive appeal from a 
judgment dismissing a third opposition claiming a preference on 
the proceeds of a sale in the hands of the sheriff over seizing 
creditor. 

Where there are a number of oppositions claiming preference on such 
proceeds, which are dismissed, the appellants fiom the judgment 
of dismissal may join in the motion fur the appeal, and in one ap- 
peal bond. 

State ex rel. Heath et al, vs. Judge et als., p. 1041. 

To authorize an appeal from an interlocutory decree the decree must 
be such as would work an irreparable injury. 

So where a lessor complains that the lessee has placed an electric bat- 
tery and erected machivery in a part of a building leased by him, 
in violation of the contract of lease, and claims damages to the 
amount of the rents to be paid for the residue of the building, 
which he avers will be abandoned by the tenants, and demands 
the dissolution of the lease, and at the same time asks for an in- 
junction to stop the running of the mechinery pendente lite, the 
order of the judge refusing tv grant the injunction is not appeal- 
able. 

The injury likely to be caused by the disturbance is not irreparable, 
nor is the refusal of the injunction decisive of the cause on its 
merits. Winter vs. Fraenkel, p. 1058. 
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Motions to dismiss appeals should be based on alleged irregularities in 
the lower court or in the appellate court in the proceedings rela_ > 
ting to the appeal, or want of jurisdiction in one or both courts, 
and should contain nothing relatiog to the merits of the contro- 
versy except for the purpose of illustration. j 

One is not disqualified from being a security on an appearance bond 
becanse he is security for costs or on the injunction bond in the 
court below. 

Where a rule was taken to compel a compliance with an adjudication, 
and the property was adjadicated for a sum exceeding $2000, this 
court has jurisdiction. 

The plaintiff in execution of a money judgment, becoming the adjudi- 
catee of real property at execution sale, during the pendency of a 
devolutive appeal therefrom, and put in possession thereunder by 
the sheriff executing the writ, cannot be treated as being illegally 
in possession because the only evidence of her title is the sheriff’s 
proces vebal of adjudication. 

Notwithstanding the amount of such plaintiff’s judgment may be sub- 
sequently reduced by the appellate court to a sum less than the 
price of adjudication, and the sheriff’s proces verbal does not re- 
cite the payment thereof by the purchaser, she cannot be treated 
as in contempt of an injunction obtained by the jadgment debtor, 
restraining her from making sale of the property pendente lite, on 
account of her attempt to procure a deed of a sale from the sheriff, 
by rale, in the meanwhile. Pasley vs. McConnell, p. 1097. 


A celerk’s certificate that a transcript is complete, as containing all the 
evidence adduced, etc., protects an appellant, although the tran- 
script does not contain that évidence. 

In such a case, in furtherance of the ends of justice, the cause must be 
remanded. Grand Lodge vs. Tax Collector, et als., p. 1109. 

ASSESSMENT. 

Proof that there has been a decrease in the values of buildings in the 
immediate vicinity of that, whose assessment is sought to be re- 
duced by suit, and also a diminution in the rents of such property 
in the same locality, and proof likewise of extravagance in the 
construction of the building, so that such cost is not a ploper test 
of its value when assessed, will justify a reduction of the assess- 
ment. Cotton Exchange vs Assessors et al., p. 95. 


The taxpayer, before bringing suit for the reduction or correction of 
an assessment, must, as a condition precedent, make the prelimin- 
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ary opposition thereto and application for redress, provided for by 
law. Shattuck & Hoffman vs. New Orleans et al., p. 206. 


It is permissible for a number of taxpayers, claiming to have a com- 
mon interest in the enforcement of an ordinance of the police jury, 
enacted from motives of public policy, fur the redaction of tax 
assessments, to unite in one suit, seeking like relief, from same 
injury and upon the same grounds. 


Section 24 of Act 96, of 1882, does not create aboard of equalization 
in the sense of Article 203 of the Constitution, but delegates to the 
board of revisors created by Section 24 of that act, amongst others, 
the power to correct assessments illegally or wrongfally made in 
the listing or valuation thereof; and the power to equalize assess- 
ments of all properties of like character and relative value within 
their parish. 


For this purpose said board is empowered to summon and examine 
witnesses with regard to the value aud character of the properties 
assessed; and upon the evidence to determine the correctness of 
the listing and valuation thereof. 


The police jury, acting as a boerd of reviewers, cannot, by ordinance, 
reduce the percentage of the assessment for the year, by wards or 
otherwise. They ean levy such a certain percentum on the total 
assessment as, in their view, may be necessary to defray the 
parochial expenses; but they cannot reduce to the standard of 
parochial necessities. 


Such revision, correction, arbitration or equalization as the board of 
reviewers may make of assessments, are subject to review by the 
courts, and their action is final,-unless “set aside or changed, as 
provided by law.” 

State ex rel. Johnson et al. vs. Tax Collector, et al., p. 530. 


BATTURE. 
In order that recovery be had under R. S. sec. 318, the following con- 
ditions must concur, viz: 


First. The evidence must show that the plaintiff is a 1iparian pro- 
prietor of the property in dispute. 


Second. That there has formed an accretion or batture, in front of 
same, more than is necessary for public use. 


Third. That defendant withholds this accretion or batture. 


« 


























BATTURE.—Continued. 


Batture is an elevation of the bed of a river under the surface of the 
water; but it is sometimes used to signify the same elevation 
when it has risen above the surface. 

The term batture is applied, principally, to certain portions of the 
bed of the Mississippi river which are let dry when the water is 
low, and are covered again, either in whole or in part, by the 
annual swells. 

The banks of a river are not sold; they pass as an accessory of the 
contiguous land when sold, and the property of the bank belongs 
to the adjacent proprietor. 

When the sovereign grants land contiguous to the river without 
mentioning the bank, it passes as an accessory, and it must do so 
by the deeds of private citizens. 

Under the laws of France and Spain, batture did not belong to the 
cities and towns as riparian owners, in the sense of actual and 
indefeasible ownership, but solely for the purposes of administra- 
tion. 

The possession of the locus in quo by a city simply for administration, 
and not inconsistent with the ownership in the riparian proprie- 
tor, and destined in its nature to terminate upon the happening of 
a certain contingency, cannot be pleaded against the latter as a 
basis for prescription. 

Land, after being set apart for public use, and enjoyed as such, and 
private and individual rights acquired with reference thereto, the 
law considers it in the nature of an estoppel in pais, winch pre- 
cludes the original owner from denying the dedication. 

A city or town is not authorized to construct permanent edifices upon 
the batture, to the detriment of the riparian proprietor, or to the 
injury or inconvenience cf the public, but it may construct those 
which may be of public utility and advantage. 

The use of the property as a landing and wharf for the reception of 
coal-boats :nd coal, is a public use, the public character of which 
is not destroyed by the fact that it is temporarily farmed out to 
particular parties. 

The original proprietors are not entitled to recover the revenues paid 
by such parties as a consideration for the privileges, because such 
revenues result from the exercise of the public easement itself, 
and not from use independent thereof. 

Heirs of Leonard vs. Baton Rouge, p. 275. 








1128 INDEX. 








BILLS AND NOTES. 


The purport of a bill or note is to be collected from the eight corners. 
of it; and a memorandum on the back, effecting its operation, 
must be regarded as if written on its face. 

A memorandum made after the execution of the instrument, with the 
consent of all parties, will modify and control its future operation 
in market. Morris vs. Cain et als., p. 712. 


If it were known tothe transferee of a negotiable promissory note, 
acquired for value and before maturity, on taking it that the con- 
sideration was future and contiugert, and that there might be 
offsets against it, this would not make him liable for the equities 
between the original parties. 

It cannot affect the negotiability of a note that its consideration is to 
be thereafter realized, or that from some contingency it may never 
be enjoyed. Bank vs. Cason, p. 865. 


CARONDELET CANAL AND NAVIGATION COMPANY. 


The Carondelet Canal and Navigation Company bave, and its prede- 
cessors had, a perfect right to use, appropriate and enjoy the 
property adjacent to Bayou St. John and Canal Carondelet, on 
either side, for the purpose of facilitating their operations in the 
improvement of navigation therein, as contemplated in their sev- 
eral charters. 


Among their chartered rights are the construction and maintenance of 
roads on either side and collection of tolls thereon; to take and 
receive from each passing vessel toll, according to her tonage ; to 
prevent any person from using the same in any way injuriously to 
them, or embarrassing to commerce. 


No one can derive any adverse right of possession or ownership to any 
property adjacent to said bayou or canal from the State, by a title 
subsequent in date to the Navigation Company’s charter; because 
the State, in such case, would be the common author. 


Having the exclusive right, under its charter, to the use of the banks or 
shores of the Bayou St. John and Canal Carondelet, for its opera- 
tion for the purpuse of navigation, no one has the right to estab- 
ish a ferry, for the conveyance of passengers, across the same 
without permission of the defendants; and when such permission 
is given by them, on the condition that it shall not impede navi- 
gation thereon, it may be recalled when ascertained to be incon- 
venient and a hinderance to vessels. 

Singer vs. Carondelet Canal and Navigation Company, p. 478. 


¢ 
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CERTIORARI. 

Certiorart can only be resorted to when proceedings are absolutely 
null, 

It is only when, upon examination of the record, the proceedings appear 
to be null and void, that they should be avoided and the respon- 
dent directed to try them anew, in conformity with the provisions 
of the law. ’ 

State ex rel. Broussard vs. Justice of the Peace, p. 776. 


If no complaint is made of the legality of a city ordinance alleged to 
have been violated, nor of the regularity of a judgment pronounced 
thereunder, and there is nothing on the face of the papers showing 
that the charge preferred is not an offense against said ordinance, 
an appliancation for a writ of certiorari will be refused. 

State ex rel. May vs. Recorder, p. 992. 





COMMUNITY OF ACQUETS. 
Lands purchased in the name of the wife, and paid partly with her 
paraphernal funds under the administration of the husband, and 
partly with the funds of the community, fall into the community. 

In a suit for dissolution of the community by the wife, an allegation 
of the wife claiming the funds thus invested, as her paraphernal 
funds, will debar her of the right to claim the lands in question as 

. her paraphernal property. 

She cannot be allowed to claim at the same time the price and the 
thing, and will be held to that part of her pleadings in which she 
corrects an error in previous pleadings, in which she had omitted 
to claim these paraphernal funds. Property purchased during the 
community, in the name of the wife, will be treated as community 
property until proof is made by the wife to show that it was pur- 
chased for her own account and with her paraphernal funds, of 
which she had retained the administration. Mere recitals in the 
acts to that effect amount to no presumption in her favor. 

The wife has the right of demanding the administration of the para- 
phernal property previously contided to her husband whenever she 
chooses, and such a demand must not be confounded with the 
action for the dissolution of the community. 

The husband who has the administration of the wife’s paraphernal 
funds owes no interest thereon before the dissolution of the com- 
munity, or before the wife has obtained a judgment for the resti- 
tution of her separate funds. 

As a general rule husbands and wives are incapacitated from contract- 

ing with each other during marriage, save in exceptional cases 
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enumerated in Art. 2446 Civil Code. Hence, they cannot, by con- 
tract, bind the husband to pay interest on, or create a mortgage to 
secure the paraphernal funds of the wife, when none are due or 
exist under the law. But the inscription of such an act will be 
considered as that of an authentic declaration of the husband 
touching the paraphernal funds received by him, for his wife, and 
effect will be given to it as notice, but not as a contract. 

A dation en paiement by the husband to the wife, on the score of de- 
tailed indebtedness from him to her, cannot stand in the face of 
proof that the indebtedness as therein described did not exist. 

Burns vs. Thompson, p. 377. 


There can be no reckoning between the spouses inter sese as to the 
quantum of labor bestowed, or capital by either withdrawn during 
the existence of the community. 

The distinct interest of the wife attaches at the dissolution of the mar- 
riage; but neither spouse can sue for half the price of any specific 
thing acquired during the marriage, when the liquidation of the 
community does not show any gains to be divided. 

The value of improvements and ameliorations made, upon separate 
property of either spouse, during the marriage, is at the expense 
of the community, only when it is not due to the ordinary course of 
things, to the rise in the value of property, or the chances of trade 

Bartoli vs. Huguenard, p. 411. 


In the absence of proof that the husband has invested his individual 
funds in the community, neither he, nor his heirs can claim that 
the conjugal partnershsp is indebted for the same. 

Succession of Rhodes, p. 473. 


The presumption of law is that property purchased during the mar- 
riage, whether in the name of both or either spouse, is community 
property. 

When, however, the property is bought in the name of the wife, she 
has the faculty of rebutting this presumption by showing that she 


purchased the property by the investment of her paraphernal 
funds, which were administered by her separately and apart from 
her husband. ; 

She carries the burden of proof of three cruciai facts: (1) Parapher- 
nality of the funds; (2) administration thereof separately and 
apart from her husband ; (3) investment by her. 

Where a man, on the eve of marriage, gives to his intended spouse a 
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check for $20,000 on a banking firm, the donation may be incom- 
plete and revocable at any time before actual collection of the 
check by the donee; but when she has presented the check and 
the drawees have honored the same by placing the amount to her 
individual credit, under her instructions, the donation is complete, 
and the funds are her paraphernal property. 

The case is not affected by the fact that the husband was a member of 
the banking firm. The firm is a legal entity, separate and dis- 
tinct from its members, and the possession, custody and obliga- 
tion resulting from such deposit were those of the firm, and not of 
the husband, as a member. 

When the account thus opened with the wife is kept in her name and 
subject to her exclusive order and control, without interference by 
her husband, this constitutes a separate administration by her. 

The property here in controversy, haviog been bought in the name of 
the wife, by her consent and direction, and having been paid for 
by her check against her account with the bankers, and having 
always been regarded and treated as her separate property, it can- 
not be subjected to the debts of the husband or of the community. 

The purchase price of property acquired by an agent in the name of a 
married woman, with her husband’s authority, is considered as 
paid out of her funds, although the agent drew on the husband for 
the same, when the evidence shows that the check was endorsed 
by the husband to be paid out of his wife’s money, and she her- 
self directed her bankers to do so, and that it was thus done. 

Stauffer, Macready & Co. vs. Morgan, p. 632. 

Property acquired during the marriage in the name of the husband is 
presumed to belong to the community. Nor will such presump- 
tion be rebutted by proof that he acquired the property with the 
money of his children by a former marriage ; nor will such fact 
affect the title of the community to the property, though it may 


create a debt against it. 
The heirs of the wife become vested with a title to her share of the 


community property at the moment of her death ; and though they 
receive it subject to the payment of the community debts, they are 
not bound to await a liquidation of the community before resort- 
ing to an action to recover it. Tugwell vs. Tugwell, 32 Ann, 848, 
and Glasscock vs. Clark, 33 Ann. 584, re-affirmed. Nor in such 
action, petitory in its character, is the indebtedness of the com- 
munity or its financial condition dissolved, when a legitimate sub- 
ject of enquiry. Heirs of Murphy vs. Jurey & Gillis, p. 785. 
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COMPROMISE. 

Though plaintiffs in a suit may have given no express authority to 
their attorneys to compromise the same, yet where the attorneys 
have compromised it, and given proper information to their clients 
of the terms of the compromise, and remitted to them the money 
paid under it, which is received, the latter will be held to have 
ratified it, and will be bound by it. A judgment rendered on the 
compromise can be pleaded as res adjudicata to another suit be- 
tween the same parties, aud embracing the same subject-matter. 


Culverhouse vs. Marz, p. 809. 
CONTRACTS. 


To execute voluntarily, under Article 2272 R. C. C., is to execute with 
the intention to confirm or ratify. 

The act from which confirmation or ratification is sought to be de- 
duced, must evince such intention clearly and unequivocally. 
None will be inferred when the act can be otherwise explained. 

In cases of doubt, the party to whom the act is opposed must have the 
benefit of the doubt. 

A purchaser who pays interest on a note of his vendor, in the hands of 
a third person, assumed by him as part of the price of the lands 
bought, and which he had bound himself before the sale to pay to 
such person, cannot be treated as one voluntarily executing an ob- 
ligation, so as to deprive him of the right to prosecute a suit pre- 
viously instituted by him against his vendors to rescind the sale. 

Breaur vs. Sarvoil et als., p. 243. 


The condition that, should a railroad not be built within a stated time, 
the contract giving right of way shall he null and void, is resolu- 
tory in character. 

Until the dissolution is judicially demanded for non- performance, the 
obligor has the right to comply with his part of the contract. 

An obligee who is present during the performance of the obligation, 
after the expiration of the delay, who does not object, and allows 
the work to be completed, cannot be permitted by suit, brought 
more than a year afterward, to demand the value of the land taken 
for the building of the road, and claim damages, consequent on 
the use of the grant, and which were not in the contemplation of 


the parties when the contract was entered into. 
Gayden vs. Railroad Company, p. 269. 


A party who makes a transfer in writing of live stock, and who does 
not prove that the contract, apparently a sale, was designed to be 
one of suretyship, and that he received no consideration, cannot 
recover the stock in question. 
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An intervenor who claims ownership of such stock, as having been 
given in payment to him of a judgment against the defendant, 
cannot recover where it appears that the debt for which the judg- 
meut had been obtained had no existence, having been previously 
extinguished by payment, and where the. surrounding circum- 
stances tend to show that the proceeding is the result of a com- 
bination between the defendant and the intervenor ( plaintiff in 
the suit) to frustrate plaintiff from his rights. 

Forstall vs. Larche, p. 286. 


Want of consideration and knowledge of circumstances of relief, under 
which a note was issued and a mortgage consented to secure its 
payment, may be pleaded against a third party, but cannot exon- 
erate the drawer and mortgager, unless fully established against 
such party whose presumed innocence is always implied. 

Representations of indebtedness and of ownership by one and acted 
upon by another, in good faith, conclude the former and protect 
the latter. Dwyer vs. Woulfe et als., p. 423. 


A contract made by parties, who are commission merchants and fac- 
tors, for the storage of cotton assigned to them, during a certain 
period and at a stated price per bale, must be viewed as entered 
into for their own account and not for that of their customers, al- 
though it may be that they charge for such storage and other items 
a price per bale, including a rate higher for the storage. 

Such parties could not shirk responsibility in a suit against them for 
uppaid storage, by saying that the contract was not entered into 
by them for their own account, but for that of their customers. As 
they could be held liable, they have a right to sue for damages 
sustained by them, in case of breach of contract, specially the 
difference between the rate of storage agreed on and that paid. 

A right to claim damages for breach of contract, remains unrestricted, 
in the absence of qualification in the contract and can be exercised 
so as to include all injury sustained, whether foreseen or not. 

A putting in default would be a vain ceremony and unnecessary, in 
presence of an acknowledged inability to perform. 

Allen, West & Bush vs. Steers, p. 586. 


Parties may, by their contracts, waive rights which they would be en- 
titled to enforce under the general law. 

Plaintiff, being about to erect a dam across a watercourse, which de- 
fendant opposed, and was about to enjoin, entered into an agreement 

with the latter, that if he. would not enjoin the work, but permit its 
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completion, cefendant might remove the dam if, in the high-water 
season, it should prove injuriously to subject defendant’s land to 
overtiow, on giving plaintiff notice in time to close a ditch leading 
from the watercourse through his plantation. Defendant having 
cut the ditch, held that plaintiff was not entitled to damages on 
defendant’s showing that it did subject his land to overflow, and 
that the ditch was actually closed. 

Plaintiff’s demand, however, for an injuction restraining defendant from 
further interfering with the reconstruction of the dam and from 
tearing it down when rebuilt, is sustained. 

The contract being fully executed, and the status quo restored, defend- 
ant cannot take the law into his own hands, but must resort to 
legal remedies for further vindication of his rights. 

The dam being authorized by the police jury for the purpose of carry- 
ing a public road across the watercourse, the police jury should be 
a party to any proceedings to test the legality of its proceedings, 
and we decline to pass upon those questions in its absence. 

Egan vs. Russ, p. 967. 


Plaintiffs, as agents of defendants, entered into certain contracts of sale 
of cotton for future delivery with third persons. Held: That the 
legality of said contracts depends on the dealings between the 
parties thereto; and cannot be affected by the fact that in various 
previous transactions which plaintiffs, as agents, had made with 
other third parties, settlements had been made by adjustment of 
differences. 

This raises no presumption that the parties to these contracts intended 
and impliedly consented to such mode of settlement. 

Plaintiffs having been invested by defendant’s firm with express dis- 
cretionary power to manage and settle the contracta “as if they 
were their own,” defendant is bound by the mode of settlement 
adopted in absence of proof of fraud or injury. 

The liability of one partner for the contracts made by his copartner, 
without his knowledge or assent, is a question of agency. Thiid 
persons are not bound by special limitations in the articles of 
partnership of which they have no notice, but may assume that 
the partners have the power ordinarily incident to the business pur- 
sued by the firm. 

Dealing in futures is not, as a matter of law, and in absence of evi- 
dence, presumed to be an incident of the business of cotton buyers 
and commission merchants. 
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But where defendant’s firm had two places of business—one in New 
Orleans, directed by him, and the other in Savannah, conducted 
by his copartner, and where both branches had repeatedly em- 
ployed plaintiffs in dealings in futures, and had received and 
settled the accounts. Held: that plaintiffs had the right to as- 
sume that such dealings were within the scope of the business, 
and within the presumed knowledge of all the parties. 
In this case plaintiffs received from the Savannah partner two orders 
for purchase of. futures, one for account of the firm, the other for 
his individual account. Held: that, without the clearest proof 
that the latter was for the firm, in such manner as to make it cer- 
tain that, if profit had resulted, the firm would have received it, 
the latter cannot be held for the loss. 
Grunner & Co. vs. Stucken, 1076. 





CONSTITUTIONAL LAW. 


Act 104, of 1886, relative to the removal of the parish seat in Avoy- 
elles parish, is constitutional in all its parts. 

It emhraces but one object, and that object is expressed in its title. 

It was within the power of the Legislature to allow the removal, on 
conditions provided for in such cases by the Constitution, viz: 
The adoption of the law by the electors of the parish and the con- 
sent of the property taxpayers voting at such election to pay an 
increase of taxation beyond the constitutional limit. 

It was needless to express the conditions in the title of the law. The 
enumeration of the one without the other was a superfluity, and 
is not destructive of the law. 

Until the conditions prescribed by the Legislature had been complied 
with, there existed no authority to undertake the removal. 

It is shown that the property taxpayers were not consulted and did not 
vote at all on the question of increase of taxation beyond the con- 
stitutional limits. 

The announcement by the Secretary of State that the law had not 
been adopted was correct. 

Edwards et al. vs. Police Jury et als., p. 855. 


Act No. 45, of 1880, which is entitled ‘“‘An Act to organize the City 
Courts in the city of New Orleans, to regulate the territorial juris- 
diction thereof and proceedings therein, and to fix the salaries of 
the judges,” is not unconstitutional as violative of either Article 

’ 46, or Article 135 of the Constitution. 
Its provisions, which define the territorial jurisdiction of the city 
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courts, far from conflicting with, were enacted in furtherance of, 
Article 135 of the Constitution, in which the courts aforesaid are 
created. Under its provisions, it is clear that no resident of the 
left bank of the city of New Orleans can be sued in the Third City 
Court, whose jurisdiction is restricted to that portion of the city 
of New Orleans which lies on the right bank of the Mississippi 
river. State ex rel. Levy d& Bro. vs. Judge, p. 889. 


CORPORATIONS. 


Where the charter of a railroad company requires that the stock shall 
be paid for in cash, and that no certificate shall issue until such 
payment is made, it is a sufficient compliance with the statute pre- 
scribing that the charter of sach companies must set forth ‘the 
time when and the manner in which” the stock shall be paid for. 

Railroad Company vs. Frank, p. 707. 

COURTS. 


The conduct of a district judge who enjoins an execution predicated on 
a judgment of the Supreme Couit, on the ground, as alleged, that 
said judgment, from its terms and under restrictions placed by the 
court which rendered it, is not yet executory, is not amenable to 
the charge that the inferior judge refuses obedience to the man- 
date of the superior court. 

It is competent for the district judge to consider such an allegation, 
and to act according to his construction of the true meaning of the 
judgment. His course will not be interfered with by mandamus. 

State ex rel. Huyghe vs. Judge, p. 99. 


An action (the object of which is the nullity of certain judicial pro- 
ceedings had in a succession, and the payment of a legacy), when 
allotted to a division of the District Court for the Parish of Or- 
leans, other than that to which the succession proceedings had 
previously allotted, can be properly transferred from the former to 
the latter, on exceptions of defendant. The judge of the division 
to which the case was allotted has no authority to dismiss the 
suit, simply because it was improperly allotted to his division. 

Such action is not necessarily divisible, its purpose being the payment 
of a legacy out of the assets of a solvent succession, though the 
proceedings attacked show it to be insolvent. 

Pironi vs. Riley, p. 302. 

The jurisdiction of a court, competent, ratione matera, represented by 

divisions, may be assented to, in any division before which the 
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cause or matter may be pending. Each division exercises all the 
powers‘of the court it represents. 

Nowhere does the Constitution forbid the trial, without previous al- 
lottment, of cases-by the judge of a division of the Civil District 
Court for the parish of Orleans, where the parties do not object or 
assent to such trial. Ibid. 


The correctness or regularity of the judgment of a competent court, 
making the appointment of an undertutor, cannot be questioned 
or reviewed collaterally, even by the court which had made the 
appointment. His appointment is fall proof of his capacity and 
has effect on third persons until set aside by appeal or in an ac- 
tion of nullity. 

Hence, an adjudicatee of succession property cannot set up the nullity 
of the proceedings leading to the sale, on the ground of the alleged 
illegality of the appointment of the undertutor who presided over 
the family meeting which recommended the sale, if the record 
shows that he was appointed by a court of competent jurisdiction. 

Succession of Keller, p. 579. 


A suit for the expropriation of property cannot be tried in vacation, 
but only at a term of the court. 
Telegraph Company vs. Railroad Company, p. 659. 
CRIMINAL LAW. 


APPEAL. 

The Supreme Court has no jurisdiction of an appeal taken by the State 
from a jadgment quashiug an information for an offense punishable 
by fine, or in default, by imprisonment or otherwise than at hard 
labor, as, in auch a case, no fine exceeding $300 can possibly have 
been actually imposed, which is the constitutional requirement. 

. State vs. Smith et al., p. 231. 

In an appeal by the State from a judgment sustaining a motion to 
quash an indictment, rulings made in favor of the State cannot be 
discussed, as the accused who has not yet been tried could not 
appeal. State vs. Dubois, p. 676. 


An appeal taken by the State toa judgment quashing the general 
venire of jurors on the ground that the term of court at which it 
was impannelled was irregular and illegal, and presented here 
after the jury had been discharged and the term had lapsed, will 

not be entertained, because any judgment we might render would 

be utterly futile and inconsequential. 
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It might be different if the indictment had been found by the grand 
jury formed out of the venire quashed, which, however, is not the 
case. State vs. Segura, et al., p. 683. 


In criminal cases the Supreme Court ‘cannot consider an appeal the 
record of which contains no plea or matter presenting an issue of 
law involved in the trial. 

The course of attorneys who take appeals in criminal cases to which 
they pay uo further attention, is deserving of judicial censure. 

State vs. Paul, p. 795. 


A motion of appeal in a criminal case must be made in open court (act 
1878, No. 30, p. 56), within ten days after sentence was passed. 
Where the court adjourns on that day, and the motion is made on 
the day of its re-opening, the motion is in time. - 

A transcript of appeal in such a case need not be filed before the open- 
ing of the appellate court, whatever the return day be. It is in 
time if filed for such opening. State vs. Estoup, p. 906. 


Where there is a disagreement between the trial judge and the counsel 
for the accused touching the facts connected with a ruling com- 
plained of, and the record does not enable the appellate court to 
ascertain the exact truth, the statement of the judge appearing in 
the bill of exceptions or otherwise of record should control the 
conclusion of the court ov the controverted points. 

State vs. Hill, et al., p. 927. 

A decree setting aside a judgment of forfeiture of an appearance bond 
is theoretically and practically one granting a new trial and is not 


appealable. State vs. Cole, p. 938. 
BURGLARY. 


Burglary 1s a statutory offenee. An information charging that the 
breaking and entering into was done wilfully, maliciously and 
JSeloniously, is not defective for not setting forth that the act was 
done burglariously. State vs. Jordan, p. 340. 

CHARGE. 

A trial judge is justified in refusing to read to the jury the text of a 
law which has no bearing on the prosecution, and can, therefore, 
find no application. 

Doing so would be uselessly charging abstract propositions of law. 

A charge is not improper or illegal; that it was unnecessary that a 
person named in the information, as the owner of the property 
‘stolen, should be brought to court to testify as to that fact, where 
the ownership is established to the satisfaction of the jury by other 
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proof and that, if such ownership is not thus proved, the jury 
should acquit the accused. 
Such charge is rather favorable, than injurieus, to the accused. 
State vs. Primeaux, p, 673. 


It is improper that the trial judge should give to the jury a special 
charge which contains statements of fact, although hypothetically 
stated, if likely to influence the mind of the jury in reference to 
the facts proven in the case. 

The judge is not forced to adopt th» language in which defendant’s 
counsel may couch a reqested special charge; he may recast the 
propositions and submit them in his own terms. When special 
instructions asked for, are partly correct and partly erroneous, 
the judge is neither bound to affirm nor repudiate it as a whole, 
but he may restate it in his own terms. 

State vs. Durr, p. 751. 
EVIDENCE. 

A declaration made by a wounded man, who subsequently died from 
his wound, ten minutes after the wound was inflicted, and seventy 
yards from the place where the fight occurred, charging that the 
accused had shot him, is no part of the res gestae, and is, there- 
fore, not admissible in evidence against the accused on trial. 

State vs. Estoup, p. 219. 


Bills of exceptions attached to the record, but unsigned by the trial 
judge, will not be noticed by this Court. 
¢ State vs. Harris, p. 228. 


Where a number of persons are on trial charged in one indictment 
with arson—the burning of a court house—some as principals and 
the others as accessories before the fact. evidence is admissible as 
against two of the parties to prove that when the building was 
burned, there were two indictments on file therein against them 
for other crimes, in order to show a motive for the commission of 
the arson and as a circumstance going to establish their guilt; and 
this tact can be proved without first showing a conspiracy between 
the parties. The question of conspiracy is not involved. 

Where there bad been a conversation between a witness and one of 
the accused in a matter bearing on the charge being tried. it is 
permissible to give the entire conversation, and the witness is not 
to be restricted to what the accnsed said to hiin. 

Where, after the State had closed, a motion is made to discharge one 

of the accused for the purpose of making him a witness for the 
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others, on the ground that no evidence had been adduced against 
him the determination of the motion rests largely within the dis- 
cretion of the trial judge, and where it is refused for the reasons 
stated by the judge that there was inculpatory evidence against 
him, the ruling will not be disturbed, unless it is made clear that 
it was unfounded and arbitrary. 

State vs. Travis et als., p. 356. 

The proces verbal of the coroner’s inquest is admissible for the restricted 
purpose of showing the fact and cause of death. 

The Constitution authorizing the appointment of an assistant coroner, 
his authority to hold inquests is recognized, the holding of such 
inquests being the main and nearly sole purpose for which the 
office of coroner exists 

Where the proces verbal is signed by the assistant coroner, it will be 
presumed that he was the officer who held the inquest, although 
there had been a failure to correct the formal recital that the in- 
quest was held before the coroner. 

It appearing that no hurt to justice resulted to the prisoner, technicali- 
ties will not be strained to avoid a trial and sentence. 

State vs. Duffy, p. 419. 


Narrations of transactions in homicide trials are inadmissible as part 
of the res geste, unless they are admissions of the party charged. - 
Comments and recitals of observers form no part of the res geste. 
Statements made by them are hearsay. They should be examined 
as to what they saw.* State vs. Oliver, p. 470. 


Proof of the disparity between the size and strength of the prosecutor 
and the accused is inadmissible unless there has been a prima facie 
case of self-defense laid by the defendant, or it has been preceded 
by proof that the accused was the attacking party. 

The statement made by the trial judge in the bill of exceptions, must be 
our guide in determining a dispute as to what was the purport of an 
oral charge delivered by him, and of which the accused complains. 

A motion for a new trial on the sole ground that the verdict 1s contrary 
to the law and evidence, will not receive any consideration at our 
hands. State vs. Broussard, p. 671. 


Evidence pertaining to collateral issues, disconnected with the charge 
against the accused, cannot be introduced. Same would be con- 
fusing and misleading to the jury. 

The correctness of the refusal of the district judge to sign one bill of 
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exceptions cannot be tested by the presentation and signing of 
another, with reasons assigned. It must be presented in a different 
form of proceeding. State vs. Durr, p. 751. 


That the legality of an officer’s appointment cannot be collaterally at- 
tacked has been so frequently decided, it cannot be regarded as 
an open question. 

A defendant in a civil suit is not warranted in assuming that a person 
acting as an executive officer is a naked trespassers and on resist- 
ing a seizure of his property, if such person is armed with proper 
warrant for making such a seizure, and is acting in pursuance of 
an apparently legal appointment to such office. 

Parol is not the best evidence of the contents of judicial records, suits, 
and proceedings, such records should be produced or their absence 
or loss accounted for. 

The facts and details of a civil suit between accused and other parties 
is not competent evidence on a criminal trial. 

A witness must state facts and leave the jury to draw their own infer- 
ences therefrom. 

Proof of previous threats cannot be adduced by the accused, until it is 
first aflirmatively shown that he was himself previously attacked 
or threatened with immediate danger by the deceased. 

State vs. Brooks, p. 817. 


The true test of the admissibility in evidence of a dying declaration is 
the belief in the mind of the party making it that he would soon 
die. 

It is not necessary to prove expressions implying apprehension of im- 
mediate danger if it be clear that the party does not expect to sur- 
vive the injury, which may be collected from the general cireum- 
stances of his condition, as when a party suffering trom «a mortal 
wound expresses his desire to make his dying declaration, stating 
that he felt that he was going to die, and that his time was very 
short, and dies a few hours after making the declaration. 

State vs. Newhouse, p. 862. 


While concomiuant circumstances tending to explain a flight from jus- 
tice, as arising from other motives than consciousness of guilt, are 
admissible, yet proof of subsequent return after some time, and 
submission to arrest are of doubtful admissibility, and at all events 
of too little weight to justify disturbance of judgment because 
excluded. State vs. Monela, p. 868. 


A witness on the stand cannot be permitted, over the seasonable ob- 
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jections of the accused, to testify to what another person has told 
him touching the circumstances of the arrest of the latter, although 
such person so stated in presence cf the accused, who was then in 
actual custody, and the latter did not contradict him and remained 
silent. The prisoner had aright to remain dumb. 

The subsequent declaration of the trial judge in his charge to the jury 
that they were not to infer guilt from such silence, could not cure 
the illegal reception of the testimony. 

The trial judge was unable, as the appellate court is, to know what 
effect the authorized evidence produced on the mind of the jury. 

State vs. Estoup, p. 906. 


In a criminal prosecution it is not competent for the Dietrict Attorney 
to question a State witness as to the cause of his unfriendly feel- 
ings against the accused, which he has admitted on his cross-_ 
examination by the defence, without objection. The inquiry can- 
not be pressed further than the existence of the unfrindly feelings. 

The decision in State vs. Gregory, 33 Ann. 779, affirmed. 

State vs. Jackson, p. 910. 


In a prosecution for shooting with intent to murder, though the evi- 
dence shows that it would have been murder had death ensued, 
that, in iteelf, will not be sufficient ground for the jury to infer the 
existence of the intention to murder. If the mortal blow is un- 
lawful and malicious and death ensues, the perpetrator is guilty of 
murder, although he did not intend to murder. 

State vs. Evans, p. 912. 


In cases of conflicting statements of facts, in bills of exceptions, be- 
tween judge and counsel, the Supreme Court will accept the 
stateme nts of the judge; unless proper means are taken by coun- 
sel to vindicate their contention. 

Evidence taken in support of a motion for new trial will not be con- 
sidered on appeal if it is not embodied in, or made part of refer- 
ence of a bill of exceptions. 

An attack by the defense on the veracity or credibility of a State wit- 
ness, may be legally met in rebuttal by the State by testimony to 
sustain the assailed witness. 

If the attempt is to show that the witness had previously made state- 
ments or declarations contradictory to his testimony on the trial, 
it is competent for the State to show that soon after the occur- 
rences which he relates, he had made to persons other than the 
impeaching witnesses, declarations in harmony with his testimony 












































INDEX. 





CRIMINAL LAW.—Continued. 


on the trial, although the particulars of his statements thus made 
are not admissible. State vs. Waggoner et al., p. 919. 


The declarations of a party voluntarily made, during the preliminary 
examination of a prosecution of another party, are admissible 
against the witness,in a prosecution of himself; the more so 
when the witness sought to incriminate some other one and de- 
pose to his own innocence. 

On the trial of a motion in arrest, charging omissions and informalities 
in the minutes of the court, the trial judge has authority to order 
corrections made, so as to have the minutes conform to the facts, 
when the same are to his personal knowledge and recollection. 

In the absence of any further complaint, the corrections made will be 
considered as having been properly made, and as showing the real 
occurrence of facts. State vs. Lewis et als., p. 1110. 


FORGERY. 


A written acknowledgment that A has picked so many pounds of cot- 
ton, purporting to be signed by the proper party, amounts toa 
note or order for the payment of money. Under a charge of 
JSorgery, it can serve as a basis for an indictment. 

Whether such instrument was or not used for the purpose of drawing 
money, is a matter of fact within the province of the jury. 

State vs. Jefferson, p. 331. 


INDICTMENT. 


In an indictment charging in a single count both burglary and larceny, 
verdict for larceny alone sustained. 
State vs. Morgan, p. 214. 


The fact that the final report of the grand jury was not drawn by a 
member of that body, nor by the District Attorney, but by an 
attorney at law, called to draft the report. will not invalidate an 
indictment found by the jury, wheie it does not appear that the 
attorney was present at any of their deliberations, or otherwise 
assisted them in their proceedings and findings. 

State vs. Harris, p, 228. 


An amendment of an indictment or information in a case of larceny, 
changing the name of the alleged owner of the stolen property, 
‘may be allowed after arraignment, and the accused cannot com- 
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plain, after conviction, that he was not arraigned under the 
indictment or information as amended. 
State vs. Dominique, p. 323. 


Where an indictment contains a charge against certain of the defend- 
ants as priacipals and another charge against others as accessories, 
it is sufficient that it close with-the usual words “contrary to the 
form of the statutes, etc.,” and this language need not be repeated 
after each count. State vs. Travis et als, p. 356. 


When the accused has been once tried upon a valid indictment, and an 
improper verdict has been rendered by the jury, from which he 
has been relieved by the court, upon a motion for new trial and 
one in arrest of judgment, such former trial does not operate a bar 
to a further prosecution of accused upon the same indictment and 
cannot sustain the plea of “‘twice in jeopardy.” 

State vs. Oliver, p. 470. 


Under sections 1049 and 1052 and others the Revised Statutes, which 
are similar to the Victoria Statute of England on the same sub- 
ject, the common law requirements as to the framing of indict- 
ments have been relaxed; and it is sufficient to charge the crime 
in the words of the statute, without setting out the particwar acts 
constituting the special offense charged in the indictment. State 
vs. MeGran, 37 Ann. 292. State vs. Tisdale, p. 476. 


An indictment accusing a person of ‘maliciously, feloniously and will- 
fully assaulting another by shooting at him,” prefers a charge 
within tne scope of Sectiov 792 of the Revised Statutes, which 
contemplates four distinct offenses by means of an assault: one 
by “willfully shooting at,” the second “with intent to commit 
murder,” the third “‘with intent to commit rape,” and the fourth 
“with intent to commit robbery.” In charging the ‘assault by 
willfally shooting at.” the pleader is not bound to aver or qualify 
the intent with which the assault was made. 

In such a case it is correct to instruct the jury that to convict the 
accused as charged, they must reach the conclusion from the evi- 
dence that if death had ensued from the deed it was manslaugh- 
ter. 

In drawing indictments and informations for satutory offenses, district 
attorneys would facilitate the administration of justice by confin- 
ing themselves within the words of the statute. 

State vs. Brady et al., p. 687. 
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Where in a single transaction a party commits two distinct crimes, so 
related to each other that proof to sustain one need not involve 
the proof necessary to sustain the other, indictments will lie for 
both, and conviction of one will not bar the other. 

Thus when one, entrusted by A with cotton for a particular purpose, 
obtains money thereon from B, by falsely representing himself as 
owner and selling to him, he may be indicted as well for embez- | 
zling A’s cotton, as for obtaining B’s money under false pretenses ; 
and conviction of latter offense will not sustain autrefois convict to 
the other. State vs. Faulkner, p. 811. 


In a prosecution for obtaining money or property by false pretenses, 
the indictment must contain averments that the accused made 
false representations of a state of things past or present, and it 
will not be good if the alleged false representations refer to the 
future only. 

A promise is not a pretense within the meaning of the statute, even 
when the party making the same does not intend to keep it. 

Hence an indictment charging the defendant with falsely offering or 
promising to procure the release on bail of a person in actual cus- 
tody, by means of which he obtained money, does not disclose an 
offense eovered by the statute. State vs. Colly, p. 841. 


Where the record exhibits no showing whatever of the return and pre- 
sentation of the indictment by the grand jury into open court, the 
defect is fatal. State vs. Pitis, p. 914. 


One may be indicted by a name other than his true one, if he is some- 
times called by it, answers to it when called, and makes an ap- 
pearance in court demanding relief ander it. 

The provisions of act 124 of 1874, making a distinction between grand 
and petit larceny do not conflict with, or repeal those of section 
814 of the Revised Statutes, denouncing the crime of horse steal- 
ing. 

An immaterial and impossible date in an indictment may be corrected 
at any time, particularly when the date is not of the essence of the 
offense charged. 

It is the right and the duty of judges to cause proper corrections to be 
made in the minutes of their courts, to the end that same may con- 
form to the truth ; especially when errors, or omissions are within 
their personal knowledge. 

It is not aanamnay that the minutes should show that the defendant 











1146 INDEX. 





CRIMINAL LAW.—Continued. 


was present at the time a motion to quash is tried, nor when an 
indictment is amended in an immaterial matter. 
State vs. Pierre, p. 915. 

An indictment containing the charge of an “ assault with an intent to 
commit murder,” and a charge of “inflicting a wound less than 
mayhem,” is not vicious for duplicity, as the two offenses can grow 
out of the same act, are kindred offenses and were incorporated in 
separate counts. State vs. McDonald, p. 959. 

An indictment for a statutory crime need not follow the exact words of 
the statute in setting forth the offense, it is sufficient if the words 
employed are of equivalent import and clearly convey the true 
and complete meaning of the language used in the statute. 

An indictment under section 903 for the embezzlement of moneys of 
the “ Board of School Directors of the parish of Red River, which 
said money had been then and there entrusted to him as treasurer 
of the public school funds of said parish, etc.,” sufficiently em- 
bodies all the elements of the offense deneunced in the statute, 
viz.: 1st. That the money was public money, being school funds. 
2d. That defendant was a public officer, being treasurer of the 
public school fund, an office created by law. 3d. That the entrust- 
ing to him, “‘ as treasurer,” was an entrusting for “ safe keeping 
or disbursement,” as required by the statute. On the last point, 
the law creating the function of treasurer of the school funds, de- 
fines his duties to be exclusively those of “safe keeping or dis- 
bursement,” and, moreover, the term treasurer, as donating a pub- 
lic or pr’ /ate office, has a well-settled signification as ‘‘ the title of 
an office. to whom funds are committed to be kept or disbursed.” 

Attention of prosecuting officers is called to the “ practical hints ” as 
to drawing of indictments, contained in Bishop on Statutory 
Crimes, § 386, an observance of which would obviate the frequent 
questions as to the validity of indictments. 

State vs. Eames, p. 986. 


An indictment, or information, which contains an averment negativing 
prescription, presents a material issue of facts, which a jury can 
alone decide. 

It is the duty of the Auditor of Pubiic Accounts to direct prosecutions 
in the name of the State, against officers or individuals who, by 
any means, become possessed of public money and fail to pay the 
same upon due and proper demand therefor. 

On the trial of such offenders as may be charged with having possessed 
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themselves of a portion of the public money, by means of Auditor's 
warrants drawn upon the State Treasury, a transcript from his 
books is competent evidence. State vs, Strong, p. 1081. 


INFORMATION. 


In an information for uttering a forged order for the payment of money 
the pleader is not required to state the name of the person on 
whom the order was passed, or that of the person whom the ac- 
cused intended to defraud. State v. Adams, p. 238. 


In case of loss of the original information in a criminal cause, a duly 
certified copy thereof, taken from the record book, may be substi- 
tuted therefor, upon which copy the trial may proceed. Act 17 of 
1878. State vs. Thomas, p. 318. 


JURISDICTION, 


When a party is prosecuted for crime under a law alleged to be uncon- 
stitutional, in a case which is unappealable, and where a proper 
plea setting up the unconstitationality has been overruled by the 
judge, a proper case is presented for the exercise of our supervis- 
ory jurisdiction in determining whether the judge is exceeding 
the bounds of judicial power in entertaining a prosecution for a 
crime not created by law. 

The Civil District Court for the parish of Orleans has no control, 
direct or indirect, over the Crimival District Court, and no injunc- 
tion or order of any kind issued by the former can have effect to 
curtail, restrain or suspend the jurisdiction of the latter court. 

If the district attorney, joined as respondent, has violated an injune 
tion of the Civil District Court, to the prejudice of relators, their 
relief lies not in an appeal to our supervisory jurisdiction, but to 
the puvitory powers of the court which issued the injunction. 

Act No. 18 of 1886, known as the Sunday law, does not violate either 
Act 4 of the Constitution of the State concerning religious liberty, 
nor the 14th Amendment of the Constitution of the United States, 
nor Art. 1 nor Art. 6 of the State Constitution, touching the con- 
stitutional protection of “life, liberty and property,” and guaran- 
tee of equal protection of the laws. 

Said act is a valid exercise of the police powers of government, the 
nature, extent and grounds of which are discussed and expounded, 
and therefore subject to none of the constitutional inhibitions 
urged. State ex rel. Walker and Merz vs. Judge, p. 132. 


This Court has no jurisdiction of a criminal case wherein a fine of 
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three hundred dollars has not been actually imposed; and when the 

crime charged is not punishable with imprisonment at bard labor 

in the penitentiary. State vs. J. Mack Smith, recently decided, is 

affirmed. State vs. Smith, p. 320. 
JURY. 

The rule that the right of peremptory challenge is waived when the 
juror is passed over to the opposite party, cannot be maintained 
without qualification ; but it must be exercised before the juror is 
accepted by the opposite party and commenced to be sworn. 

Neither the prosecution nor the accused, though he be one of two, or 
more, jointly indicted and on trial, can be heard to complain ‘of 
peremptory challenges tendered by the other. 

State vs. Durr, p. 751. 


An order made by the judge, in course of a trial, in anticipation of the 
oxhaustion of the regular jury panel, directing the sheriff to sum- 
mon tales jurors and hold them to serve, if necessary, for the pur- 
pose of saving time and advoiding delay, is not illegal, and will 
not invalidate a jury formed from such talesmen tendered only 
after exhaustion of the regular panel. 

When immediately after the swearing in of the complete jury, and be- 
fore any further proceeding is taken, one of the jurors is incapaci- 
tated by illness from serving, the judge may excuse him and fill 
his place from the panel, particularly when the bill of exception 
exhibits no denial of any rights accruing to accused on account of 
sueh action. State vs. Moncela, p. 868. 


In all criminal trials the State is entitled to six peremptory challenges 
for each of the parties who are jointly on trial. 
The discretion of the trial judge to discharge jurors on the panel for 
reasons satisfactory to him will not be 1eviewed on appeal. 
State vs. Waggoner et al., p. 919. 


Notwithstanding the defendant’s challeoges have been exhausted, at a 
time when one made by the counsel for the State is sustained, no 
ground of complaint is afforded the former. 

The right is that of selection and not that of rejection by the State. 

State vs. Carriés, p. 931. 
NEW TRIAL. 

A new trial will not be granted for matters which the accused, not 
having availed himself thereof at the proper time, is presumed 

to have waived. 
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Counsel for accused having withdrawn from his case on the day of the 
trial and the case having been subsequeutly called for trial and 
proceeded with without request for counsel or application for con- 
tinuance or any objection of any kind by accused, he cannot, after 
conviction, require a new trial on the ground that he was taken by 
surprise and was ignorant of his rights. The judge committed 
no error in allowing the trial to proceed, and defendant’s applica- 
tion for new trial, having no basis of legal error, is addressed 
simply to the discretion of the judge. 

The latter being better qualified than this Court to determine whether 
the interests of justice required a new trial, the exercise of his 
discretion will not be interfered with. 

The State of Louisiana vs, Ellick Walker, p. 19. 


Refusal of new trial will not be disturbed when the grounds assailed 
consist of alleged irregularities in the course of the trial to which 
no exception was taken at the time of their occurrence. 

State vs. Boyce, p. 229. 

The refusal of a new trial on the ground of newly-discovered evidence 
will not be overruled, when the evidence is cumulative only, and 
not supported otheswise than by the affidavit of accused ; or when 
the evidence, which is supported by the affidavit of the proposed 
witness, must necessarily have been known to accused before his 
trial. State vs. Hanks, p. 234. 


Applications for new trial on the grounds of newly discovered evi- 
dence are entitled to no consideration when the affidavit of the 
party convicted is uncorroborated. State vs. Adams, p. 238. 


An application for a new trial, for the purpose of proving the insanity 
of the accused, must be supported by evidence tending to substan- 
tiate the mental aberration of the accused, else the trial judge 
may decline to grant it. State vs. Hebert, p. 319. 


A motion for a new trial, unaccompanied by any bill of exceptions to 
the ruling thereon. will not be examined. Unless the record con- 
tains either a bill of exceptions, motion in arrest of judgment, 
assignment of errois, or error patent on its face, the judgment 
will not be disturbed. State vs. Darrow, p. 677. 


The refusal of a new trial in a criminal case cannot be reviewed on 
appeal if no bill of exceptions was reserved from the ruling of the 
district judge on the motion for a new trial. Numerous previous 

decisions reaffirmed. 
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A complaint involving a matter of fact not patent on the face of the 
record cannot be presented in a motion in arrest of judgment. 
State vs. Pete, p. 1095. 


An application for a new trial, predicated on newly discovered testi- 
mony, is properly refused if it appears from the judge’s assignment 
of reasons in the bill of exceptions reserved, that it was cumula- 
tive only. 

The judge has the right to direct that proper corrections be made in 
the minutes, so as to conform same to the facts within his personal 
knowledge, even after the trial and verdict has been rendered. 

State vs. Harris, p. 1105. 
RAPE. 

The conclusive presumption of the English common law that a male 
infant under the age of fourteen years is physically incapable of 
committing the crime of rape, was based entiiely on the physio- 
logical fact that, under the climate and other conditions prevail- 
ing in England, paberty is very rarely attained under that age. 

The contrary being unquestionably the fact in Louisiana, the rule has 
po application ; following 2 Pick, 30; 2 Parker, 174; 14 Ohio, 222; 
17 id. 515, 521. State vs. Jones, p. 935. 

STATUTES. 

Sections 790 and 791 R. S. are designed to punish a generic offense— 
shooting with a dangerons weapon, with intent to commit mur- 
der, and they detine its grades. 

In certain circumstances death is the penalty ; in others hard labor is 


inflicted. 
The sections may be regarded as one law justifying a verdict under 
either. State vs. Wilson, p. 203. 


Section 1047 Rev. Stat. authorizes the judge to allow ameudment of the 
information or indictment for larceny, for the purpose of correcting 
the allegation thereof as to the ownership of the property stolen, 
when satisfied that such amendment will not prejudice the de- 
fense. The ownership of a particular person is not an essential 
ingredient of the crime of larceny, and when the thing charged to 
have been stolen is otherwise fully identified, thus putting the ac- 
cused properly on his defense as to the subtantial fact, the error 
as to the person alleged to be the owner is immaterial and properly 
subject to correction by timely amendment. The statute is not 
repugnant to Art. 8 of the Constitution. The decision in Morgan’s 
case, 35 Ann. 1139, is not applicable. State vs. Hanks, p. 234. 
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Act No.8 of the Extra Session of 1870, entitled an act relating to crimes 
and offenses, is not unconstitutional. Reaffirming State vs. Tay- 
lor, 34 Ann. 798. State vs. Dubois, p. 676. 


Although a pocket-knife be not eo nomine a dangerous weapon within 
sec. 932 of R.S., it may, by its use, be considered such, under sec. 
794 R.S., which provides punishment for the inflivtion, with a 
dangerous weapon, of a wound less than mayhem. 

A count, charging that the accused “ with a certain dangerous weapon, 
commonly called a pocket-knife, did feloneously inflict a severe 
wound less than mayhem on the body of,” when proved, justifies a 
verdict of guilty. 

The ruling in 38 Ann. 942 has no bearing here. 

State vs. Scott, p. 943. 
TRIAL. 


Where the case shows lack of diligence, and where the motion for con- 
tinuance exhibits no reasonable certainty of being able to procure 
the attendance of the absent witness at a future day, the ruling of 
the court refusing continuance will not be disturbed. 

State vs. Morgan, p. 214. 


A wotion for a continuance, made at the first trial of a prosecution for 
a capital offense, charged to have been committed nine days be- 
fore, ought to be granted, when it appears that it is only on the 
preceding day that accused could and did secure counsel, and that 
such counsel had no reasonable time to prepare the defense. Pre- 
cipitancy, instead of accelerating at times procrastinates the trial 
of offenders. State vs. Brooks, p. 239. 


The absence of the accused, iu a case of larceny, from the court-room 
at the hearing of a motion of the State’s attorney for the amend- 
ment of his information, with a view to an alteration of the name 
or surname of the owner of the stolen property will not vitiate the 
proceedings. His presence in court is required only at the trial of 
his guilt or innocence, and not during all other preliminary or 
secondary proceedings, involving matters connected with the form 
or conduct of his trial. State vs. Dominique, p. 323. 


In the trial of a criminal case, neither party should be allowed to in- 
troduce new or additional testimony after the evidence has been 
closed, after the argument has been made, after the judge has 
given his general charge to the jury, and when he is about to give 

a special charge requested by counsel for the accused, on a point 
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which the district attorney had omitted to support by evidence, 
and for the introduction of which he seeks to re-open the case. 


There must be an end to the examination of witnesses in all trials. 
State vs. Paul, p. 329. 


Continuance on the ground of absence of witnesses, who are out of the 
State and beyond the process of the Cout, will only be enforced in 
strong and clear cases in which three elements must concur: (1) 
Materiality and admissibility of the evidence ; (2) due diligence ; 
(3) affirmative showing that the absent witnesses can and will be 
produced at the future term. 

The judge a quo, having exhibited strong reasons, showing that these 
requirements have not been complied with, and having concluded 
that the application was made for delay, his ruling will not be in- 
terfered with. State vs. Duffy, p. 419. 


This Court has frequently signalized its indisposition to interfere with 
the large discretion necessarily confided to trial judges in matters 
of continuances, except in cases manifestly arbitrary and uajust. 


A continuance is properly refused, when the accused fails to comply 


with the rule of court requiring the address and locality where 
witnesses can be found and served, and otherwise fails to use due 
diligence ; also where the facts intended to be proved by the ab- 
sent witness, can be and is testified to by a witness present, or 
even the defendant, availing himself of the provisions of Act 29 
of 1886, and the testimony would be cumulative only. 

State vs. Primeauz, p. 673. 


Under the laws of Louisiana the accused in a criminal prosecution has 
no right to exact a list of the State witnesses. Hence the District 
Attorney cannot be required by the court to furnish such a list as 
a condition precedent to a trial of the cause. 

Au order to that effect by a District Judge cannot be justified as rest- 
ing on his judicial discretion, and not being sanctioned in law it 
must be rescinded. State ex rel. Wickliffe vs. Judge, p. 847. 


A motion for a continuance, based on an affidavit which is insufficient, 
cannot be allowed. 

A motion to compel the State to elect between two counts, which does 
not set forth the grounds upon which it rests, cannot be granted. 
The overruling of it cannot be reviewed on appeal, when the bill 
taken to the refusal of the court to order the election, does not set 
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forth either those grounds or those on which the action of the trial 
judge was predicted. State vs, Bassenger, p. 918. 
VERDICT. 


It is not every error in the ruling of a judge during the progress of the 
trial that will justify the setting aside of the verdict. 

To warrant such action on the part of the court it must be so grave an 
error as to induce the belief that but for its commission a verdict 
favorable to the occasion might have been returned. 

State vs. Hill et al., p. 927. 


In case a jury returns into court a verdict which, in the opinion of the 
trial judge, does not conform to the charge in the indictment, or 
to any lesser offense of the same kind, he may remand the jury, 
under proper instructions, to correct it. 

In this manner the delay and expense of a new trial may be avoided 
and same object attained. State vs. Harris, p. 1105. 


DAMAGES. 


The owner of lands, who allows a railroad company to occupy and use 
the same for the construction of its road and other appurtenances 
necessary to the operation of a railroad, without remonstrance or 
complaint, will be held to have acquiesced therein, and such a 
waiver will bar his action to dispossess the company. 

But such a waiver will not defeat his right of action for damages cer for 
the value of the lands taken by him. Affirming St. Julien vs. 
Railroad, 35 Ann. 924. 

Lawrence vs. Railroad Company, p. 427. 


If the interference of the employer in the work, or any of its details, re- 
sults in the doing of anything, as a part of the work, from which 
damage ensues to another, the employer is liable. 

If one permits the establishment of a public nuisance upon property 
under his control, though incidental to a work otherwise lawful, he 
will be liable. 

When an obstruction or defect, caused or created in a public street, is 
purely collateral to the work contracted to be done, and is entirely - 
the result of the wrongful acts of the contracto? or his workmen, 
the employer is not liable. Davie vs. Levy & Sons, p. 551. 


It is the legal duty of railroad companies, as carriers of passengers, to 
provide platforms and other accommodations for passengers who 
desire to take these trains at stations where passengers are usually 

taken on or put out; to furnish safe and proper means of ingress 
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and egress to and from trains, platforms, station approaches, etc., 
and to furnish at night sufficient lights to securely guide the way 
and the steps of their passengers, as well as servants Decessary to 
inform them and instruct them as to the location of the trains and 
as to the usual and the safest mode of reaching them. 

This rule which courts must rigidly enforce, is violated by a railroad 
company which, for any reason, leaves one or more coaches of a 
passenger train Outside of the depot yard or station grounds at 
which the train stops to take on and pnt out passengers, and 
which thus obstructs at night the lights so placed by the city as to 
lighten both sides of the track on which the train stands. 

Hence, a railroad company is responsible for injuries received by a 
passenger seeking to board one of its trains at night, who finds no 
one to inform him how to reach the sleeping car attached to the 
train, which is left standing outside of the yards, and-to which a 
sidewalk, erected by the company under a contract with the city, 
leads in a direct route, which the passenger follows, and from 
which he falls by reason of defective or insufficient lights at that 
part of the station approach. 

It is not contributory negligence in a passenger who goes outside of 
the station yard to enter the coach which he desires, when that 
coach is left standing outside of such yard, and when a sidewalk, 
erected by the company and under its control, leads directly to 
such coach. 

Damages allowed by a jury will not be increased on appeal unless 
manifestly inadequate. Moses vs. Railroad Company, p. 642. 


Suits against railroad companies for damages may be brought in the 
parish where the damage was done or the injury received. 

Where the speed of railway trains is not regulated by statute, unless 
in exceptional cases, the existence of a high rate of speed does not 
argue a fault on the part of the company. 

The reasonable rule is that the highest rate of speed is proper and 
legitimate consistent with the safety of the passengers. 

A person cannot recover for an injury to which he has contributed by 
his own wanteof ordinary care. 

Houston vs. Railroad Company, p. 796. 


Plaintiff, walking on an elevated plank-walk, constructed alongside of 
its track at a station by defendant for the use of passengers and 
the public, heard a train approaching behind him, and moved to 
the middle of the walk, where he would have been safe from be- 
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ing struck by any passing car of the ordinary width. The ap- 
proaching train, however, was a construction train of peculiar 
build, having its brakes attached to the side of the cars instead of 
at the ends, and thus causing the break-wheels to project some 
fourteen inches beyond the edge of the car. This wheel being of 
the height of plaintiff’s head, struck him as the train passed and 
knocked him senseless, inflicting severe injuries. 

Held, that plaintiff had the right to be on the walk, and to suppose 
himself in safety while occupying it at a point beyond the projec- 
tion of all ordinary trains, and that he was guilty of no negli- 
gence. 

Held, that defendant’s employee seeing him there, and knowing the 
extraordinary projection of his brakes, was bound to recognize his 
danger, and guard against it; and hence, was guilty of negli- 
gence. 


The court is averse to increasing the verdicts of juries, who rarely 
underestimate damages ; but when the jury has failed to do jus- 
tice, the court, in the exercise of its jurisdiction, must do it. 

The verdict in this case is manifestly insufficient, and is increased from 
$100 to $600. Sullivan vs. Railroad Company, p. 800. 


Plaintiffs, having sold a locomotive to defendat at a price of $2000, 
subject to latter’s right to reject it after trial, defendant did reject 
it. Agreement then made that defendant should further use the 
locomotive for twelve days, at end of which he was either to de- 
liver it or pay the price. He afterwards refused to do either and 
held and ust d the locomotive. Plaintiffs claim damages for torti- 
ous conversion in the value of the locomotive fixed at a higher 
amount than the price originally agreed. Case was tried by jury 
ov this issue, plaintiffs asserting value to be greater and defend- 
ant asserting it to be less than the price. Jury found for greater 
sum. Held: that defendant having abandoned the sale and 
sought to reduce his liability below the price, cannot now set up 
the price as the measure of his debt. Had the jury found a less 
amount, the plea would not have been heard. 

Plaintiffs are not entitled to special damages for attorney’s fees in this 
svit and amendment to that effect refused. 


The verdict of the jury, being based on their estimate of conflicting 


evidence and being expressly approved by the judge, will not be 
disturbed. Fox & Co. vs. Jones, p. 929. 
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There is no authority in any one to treat as a nuisance that which is 
not so, and whoever assumes to abate, as a nuisance, that which is 
not_so, acts at his risks and perils. 

A company which undertakes, under a contract with a municipal cor- 
poration, t® do a work of public improvement, such as laying a 
fire alarm telegraph, has no right to invade the premises of an 
abutting proprietor and cut off limbs of trees overhanging the 
sidewalk, and which do not obstruct the use of the sidewalk, or 
when the posts and wires could have been, with less or no incon- 
venience, located elsewhere. 

Even then, it has not the right to cut off branches so as to leave in 
the foliage an open space ranging in circumference from 25 to 40 
feet, for the purpose of passing an almost imperceptible wire. 

The city with whom the contract was made did not grant to the com- 
pavy the right of committing the acts complained. While the 
rights of corporations will be recognized, the obligations under 
which they are to respect those of others must be enforced. 

The damage done can not be said to be irreparable. Time will surely 
restore the original condition of things. 

Tissot et al. vs. Telegraph Company, p. 996. 


Under a written contract by which the contractor agrees to demolish 
a building, but containing a clause that “the work of demolition 
is to be carried out according to the directions of the supervising 
architect, whose decisions on all points I agree to accept as final,” 
held: that this operated such a reservation of control over the 
work as prevented the contractor from being independent, and 
created the relation of master and servant. 

Held: That even if the relation of contractor and contractee existed, 
yet, if the latter personally interferes in the work, or some part of 
it, he is responsible for any injury to a servant of the contractor 
occasioned by such interference. 

Held: If an injury results to a servant from the combined negligence 
of the master and fellow-servant, the master is responsible not- 
withstanding the contributory negligence of the fellow-servant. 

The master is repsonsible for the negligence of a servant who stands 
as his vice principal and direct representative, invested with his 
own authority over inferior servants, and the latter, when injured 
by such negligence, are not barred by the doctrine of fellow-ser- 


vant. 
A servant is only bound to see patent, not latent, defects; mere 
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knowledge of defects will not bar recovery for resultant injury 
unless accompanied by knowledge that they are necessarily dan- 
gerous, and he has a right to rely on the superior knowledge and 
judgment of his master, and to act on the assumption that the 
latter will not expose him to evitable risk, and has taken proper 
precaution to guard him from danger. 

When the master has created the danger, he is bound to guard against 
it, and if he himself does not know or believe that the danger ex- 
ists, he cannot require superior knowledge and judgment from 
the servant. Tutriz vs. Sellers & Co., p. 1011. 


DIVORCE. 


The charges of abandonment, defamation and attempt on plaintiff's 
life, on which the claim of separation from bed and board is 
claimed, are not proved. 

The charge of adultery on which immediate divorce is claimed, is sup- 
ported by no sufficient evidence after the incident of March, 1884, 
which was fully condoned by plaintiff. 

Where the conduct of the husband indicates a real intention to have 
his wife transgress or, at least an intention to allow her to do so 
undisturbed and unprevented, this constitutes connivance, and 
operates as a bar to the suit. 

Bourgeois vs. Chauvin, p., 216. 

A demand for divorce, on the charge of adultery, may be cumulated 
with a demand for a separation from bed and board. 

The simple confession, by one of tlre spouses, of adultery, is, of itself, 
insufficient to authorize the dissolution of the marriage. Addi- 
tional facts must be shown to justify the decree. 

Possession by the accused party, of suspicious mixtures, which were 
taken by physicians and druggists to have been remedies for some 
venereal disease, is circumstantial evidence, that may be consid- 
ered in connection with other facts that are proven in the case; 

but not sufficient to establish his guilt. 

Proof of intemperance since the filing of the suit may be administered, 
not to prove a substantive cause, but to show a continuing habit. 

Proof of gambling is admissible in support of the charges of squan- 
dering money and debauchery. 

What are habitual intemperance and excesses which render it insup- 
portable for a complaining wife to longer continue marital relations 

with her husband, is a question for the court, and not the party, to 

decide. 
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Habitual intemperance is the constant indulgence in such stimulants 
as wine, whisky, or brandy, whereby intoxication is produced. 

It is not their ordinary use whereby drunkenness may be occasionally 
produced ; but the abuse of them, so long continued that the habit 
becomes fixed and confirmed. 

The evident object of the separation of husband and wife from bed 
and board was to afferd the offending party ample time and op- 
portunity for reformation ; and to the party complaining, to un- 
derstand the situation and determine the propriety of making a 
reconciliation. 

The patience and forbearance of the wife during her long endurance 
of the cruel treatment of her husband, while entertaining hope of 
his reformation, should not be mistaken for condonation or recon- 
ciliation. It serves rather to strengthen than to weaken her cause 
of action. Mack vs. Handy, p. 491. 


DONATIONS. 


The rights and obligations arising under acts passed in one State to be 
executed in another, respecting the transfer of real estate in the . 
latter, are regulated in point of form, substance and validity by the 
laws of the State in which such acts are to have effi ct. 

An act of donation drawn up in Louisiana, in the form in which such 
acts are required to be put in Georgia, to convey real estate in 
that State, is valid, although not passed before a notary and two 
witnesses, as the laws of this State prescribe, under pain of 
nullity. . 

Under the law of Georgia, a donation is presumed to be accepted un- 
less the contrary is shown. 

Although, in general, a case will not be remanded for the reception of 
evidence which could have been and was not offered, parties, in 
exceptional instances, may be allowed a remanding where the 1ul- 
ings of the trial judge during the proceeding are at variance with 
his finding on the merits, and the party asking the »emanding ab- 
stained from offering evidence which the judge would have ruled 
out as superfluous. Succession of Larendon, p. 952. 


ESTOPPEL. 


A party is not estopped by judicial declations made for the purpose of 
simplifying proceedirgs and for the common interest and con- 
venience of all parties concerned, and which have neither misled 
nor. damaged anyone. Succession of Harris, p. 448. 
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Notwithstanding the exclusion of parol testimony for the purpose of 
correcting, amending or supplementing the return of the sheriff 
upon a citation, the party urging it as an objection will be estop- 
ped, if he has previously introduced parol testimony on the sub- 
ject. Mohr, Hanneman & Co. vs. Marks, p. 575. 


EVIDENCE. 

The best evidence must be produced. 

A copy of a copy is not admissable in evidence unless the original is 
alleged and proven to be lost, and that a copy thereof cannot 
be obtained. C. C. 2268, 2269, 2270, 2279, 2280; 6 N.S. 208; 2 Ann. 
998 ; 6 Ann. 683; 7 N. 8.550; 5 N.S. 175; 13 L. 536. 

Mercier et al. vs. Haman, p. 94. 

Positive testimony ona given point always predominates over negative 
testimony on the same point. 

Sacola vs, Chess-Carley Company, p. 344. 


A stale demand long withheld from presentation or prosecution, until 
he, against whom it is preferred, has died, is regarded with dis- 
favor. It must be established, when no hinderance was in the way, 
with more than reasonable certainty. The unfavorable presump- 
tion, created by the delay, can be removed only by peculiarly 
strong and exceptionally conclusive testimony. 

Wood vs. Egan, p. 684. 


The law does not permit an attorney-at-law to give in evidence any- 
thing that has been confided to him by his client without his 
client’s consent. The privilege is not that of the attorney but of 
the client. Such testimony is incompetent. It does not matter 
that the relations of client and counsel have ceased, or that the 
client be dead. Morris vs. Cain et als., p. 712. 


Acts acknowledged before a Louisiana commissioner have no effect as 
authentic acts unless the acknowledgement takes place also before 
two witnesses, legally competent. 

Otherwise, they remain acts under private signature, which are inad- 
missible in evidence, until the signature is proved. 15 Ann. 392; 
22 Ann. 457, affirmed. 

Admission in evidence to prove rem ipsam, of a document which is not 
authentic and the signature to which is not proved is irregular. 
The document ought not to have been received at all. 

The judgment of non-suit, rendered by the lower court, is justified. 

. Leibe vs. Hebersmith, p. 1050. 
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The rule of evidence is well recognized and well settled: that, where 
a litigant resorts to the declarations of another, he must take the 
whole or none. They are a unit. He cannot use the portions 
favorable and repudiate the rest. 

It has, accordingly been held that, where such party introduces in evi- 
dence, without qualification, an instrument of writing, in which 
the other party has an interest, he cannot be permitted to impeach 
or gainsay the verity of its statements. 

Kallman vs. His Creditors, p. 1089. 


EXECUTORY PROCESS. 


Executory process can issue on the pledged note, although the plaintiff 
annexes unauthentic evidence of the debt due him and secured by 
the pledge. Insurance Company vs. Lozano, p. 321. 


An order of seizure and sale must be supported by authentic evidence 
exclusively. 

Such an order. is improperly granted without authentic evidence of 
the transfer of notes by indorsement. 

In executory proceedings the judge cannot entertain as evidence mat- 
ters in pais. Van Raalte vs. Congregation, p. 617. 


EXPROPRIATION. 


In an expropriation proceeding for a right of way the verdict of a 
jury of the vicinage, composed of Jand owners, and presumed to 
be familiar with the value of the land sought to be expropriated, 
will not be disturbed by this Court unless it is found to be incon- 
sistent with the proof in the record, or entirely unsupported by 
evidence. Railroad Company vs. Frank, p. 707. 


FEES. 


Act 33 of 1870, fixing fees of appraisers in succession cases, does not 
apply to fees of experts in insolvencies, which are to be allowed 
on the basis of quantum meruit. Where the allowance is fair and 
reasonable, it will not be increased. 

Mullan vs. His Creditors, p. 397. 


Attorneys’ fees, stipulated in a mortgage act in case of non-payment 
of the debt at maturity, are due when the mortgagee is bound to 
employ counsel to collect his claim, and such counsel represents 
-him in the insolvency proceedings. Ibid. 
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FORCED HEIRS. 


Since the amendment to article 2239 C. C., forced heirs are not re- 
stricted in their right to annul simulated contracts of those from 
whom they inherit by parol evidence, to their legitime. The 
right of action in such case is now unlimited. 

“Such an action is not barred by prescription of one, five or even ten 
years. 

Where a party dies holding property under a simulated title, and de- 
vises his estate to a universal legatee, such universal legatee suc- 
ceeds to the testator’s rights with their defects and is charged with 
his author’s defects, infirmities and bad faith. 

Spencer et al. vs. Lewis et al., p. 316. 


By the act 5 of 1884 the right of forced heirs to establish by parol the 
simulation or acts or conveyances executed by those from whom 
they claim to inherit extends to the entire estate, and the restric- 
tion of such right to the legitime is removed. 

Cole and Husband et al. vs. Cole et al., p. 878. 


In the absence of proof that an act of sale, under private signature, at- 
tacked by forced heirs, as designed to serve as disguised donation, 
was such in the intendment of the parties the court will not pass 
upon the sufficiency of the act sous seign privé, as trauslative of the 
property. 

The sales of immovable property made by parents to their children 
may be attacked by the forced heirs as containing a donation in 
disguise, if the latter can prove that no price was paid, or that the 
price was below one-fourth of the real value of the immovable sold, 
at the time of the sale. R.C. C. 2444. 

The law does not favor actions by forced heirs to undo transactions of 
their ancestors as done in fraud of their rights. The burden is upon 
them, and, in the absence of convincing proof, and in the presence 
of evidence which merely cast a suspicion, the court will not take 
the property of one man to give it to another. (Act of 1884 not 
applicable here.) The law does not, in proper cases, leave the 
heirs without relief. 

If it be true that forced heirs can be likened to creditors, and may re- 
sort to the revocatory action, their right to sue would be barred 
by one year from the death of the parent. 

A partition cannot be ordered of property which cannot be described, 
so as to give bidders an exact knowledge of what is to be offered 
for sale. Moore et al. vs. Wartelle et al., p. 1067. 

74 ; 








1162 INDEX. 





FOREIGN GUARDIANS. 

Under the effect of C. C. 415, the rules laid down in articles 363 and 
364, relative to tutors and guardians of minors residing out of the 
State, apply equally to guardians of insane or interdicted persons 
residing out of the State. 

Such guardians,when duly appointed and qualified according to the law _ 
of the State where the insane person resides, are entitled to recog- 
nition as such by our courts, to be vested with the power and 
authority defined in said articles. But to support a decree to that 
effect, it is essential that they should not only have been ap- 
pointed, but that they should have qualified in conformity with 
the laws of the State where they have been appoiated. 


Interdiction of Parker, p. 333. 
FRANCHISES. 


The franchises of a railroad corporation are rights or privileges which 
are essential to the operations of the corporation, and without 
which its roads and works would be of little value, such as the 
franchise to run cars, to take tolls, to appropriate earth and gravel 
for the beds of its road, or water for its engines, and the like. 
Morgan vs. Louisiana, 93 U. S. 217. 

Such franchise include the right of appropriating lands for the con- 
struction of necessary appurtenances, without which the road 
could not be successfully operated. 

Such a franchise is transferred in a marshal’s sale of a 1ailroad and all 
its franchises to the purchaser, even if he is a natural person. 

Lawrence vs. Railroad Company p. 427. 

The original grantee from the city of New Orleans of a franchise or 
privilege of a right of way over certain streets for railroads, for a 
term of twenty years, cannot, after the expiration of said term, 
enjoin the city from advertising avd selling the same franchise, on 
the ground that the city has failed to comply with its alleged con- 
tract obligation to take and pay for its “ railroads, rolling-stock, 
equipments and fixtures.” 

Such failure, even if the obligation existed, could not operate to pro- 
long the franchise, or to restrain the city in the exercise of its sov- 
ereign authority over its streets for the benefit of the people to 
whom they belong in common. 

The specifications of the proposed sale cover only the franchise of the 
right of way, and do not propose to sell any property of plaintiff, 
all of whose legal rights are expressly reserved under a clause 
requiring the purchaser to respect and equitably settle for them ; 
and under the same clause plaintiff may compete at the sale with- 
out waiving any rights. 

Railroad Company vs. City et al., p. 709. 
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FUNDING. 

The bona fide holder of bonds issued under acts 69 of 1870 and 35 of 
1865, are entitled to have been funded, under act 3 of 1874. 

The legality of the first is not attacked by act 5 of 1875, which re- 
flected on the second. 

The validity of the last has been recognized judicially, twice, by the 
Supreme Court. 

If it be true, that more bonds have been funded than were issued, the 
plaintiff cannot be made the victim of that circumstance. 

Manning vs. Board of Liquidation, p. 327. 

The bona fide holder of State bonds, the genuineness and legality of 
which is not at issue, issued under act 69 of 1870, E. S., is entitled 
to have them funded under act 3 of 1874, although the books of 
the Auditor show that more bonds have been funded than were 


issued. 
The plaintiff cannot be made to suffer from the error or fraud com- 
mitted. Buckingham vs. Board of Liquidation, p. 343. 


The Constitutional ordinance for the relief of delinquent taxpayers, 
which authorizes the funding of Auditor’s warrant in baby bonds, 
only grants to the warrant holder the option of having his war- 
rants exchanged for bonds to be exercised prior to the date there- 
in fixed for their maturity. 

The power conferred upon the Funding Board continues subsequent to 
that date for the sole purpose of examining, auditing and funding 
nunc pro tune such warrants as shall have been presented to them 
or to_some officer of the board antecedent to that date. 

State ex rel. Newman vs. Funding Board, p. 295. 


It is the obvious purpose of the State funding law No. 11 of 1875 that 
the status of each issue of State bonds or warrants, the legality of 
which is questioned, should be settled in a single suit by any 
holder of such securities; and, for this purpose, the law author- 
izes all other holders of like bonds or warrants to intervene in 
such suit and assert their rights. 

Whatever relaxation might be made in favor of a bondholder who had 
been ignorant of the pendency of such a suit, it would be inequit- 
able to permit one affected with full knowledge thereof to take the 
chances of a favorable judgment which would settle his rights, 
and then, after an adverse decision, raise, in a new suit, issues 
contradictory of those presented in the first. In any event, even 
if not estopped by res judicata, the plaintiff in such new suit, 

would certainly be compelled to overthrow, by conclusive proof, 
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FUNDING.—Continued. 


the case which had been made in the former one and on which the 
decision as to the status of the bonds rested; and the defendant 
was authorized to offer and have received the whole record of such 
former case, including the evidence. 

Weighing the whole evidence as thus made up, the facts on which the 
former decision was based are not disproved, and plaintiff’s bonds 
must be denied the privilege of being funded for the same reasons 
for which like bonds were rejected in the case of Sage vs. Board 
of Liquidation, 37 Ann. 412. 

Moreover, these bonds were not included in the Auditor’s Report of 
1874, which this Court held in the Pacific R. R. case, 30 Ann. 980, 
was the basis of the funding scheme, within which, consequently, 
they were not embraced. 

The case is not affected by any equities which plaintiffs, as transferees 
before maturity, may have under the law of negotiable instru- 
ments. The Court determines, not all their legal rights, but only 
their right to fund, which right must submit to the conditions im- 
posed by the funding law, applicable to all obligations of whatever 
nature and by whomsoever held. 

Adams & Co. vs. Board of Liquidation, p. 689. 


The suit being upon certificates of appropriation evidencing claims for 
current municipal expenses during years from 1874 to 1877 exclu- 
sive, the judgment should have heen restricted to payment out of 
the revenues of the several years in which the claims arose. 

The certificates declared upon carrying on their face an express 
stipulation they “ bear no interest,” none can be recovered except 
from judicial demand. 

The right to fund under acts 133 of 1880 and 67 of 1884, cannot be de- 
termined judicially except contradictorily with the Board of 
Liquidation. 

Fire Engine Company vs. City of New Orleans, p. 981. 


GARNISHEE. 


Article 246 C. P. is applicable to the City Courts of New Orleans, and 
when the garnishee under fi. fa. has confessed that he is indebted 
to the judgment-debtor in a sum of money, the judge is authorized 
to order him forthwith to pay such amount into the hands of the 
constable. 

Where such order is made after three days from service of notice of 
the seizure on the judgment-debtor, who has made no opposition 
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GARNISHEE.—Continued. 


thereto, he cannot, under certiorari in this Court, have such orders 
annulled on the ground that the money seized was due for wages 
and, therefore,exempt. He had the opportunity to raise this issue 
in the lower court, and, having failed to do so, the judge was not 
bound to raise it for him. The order was regular and authorized 
by the law. State ex rel. Madison vs. Judge, p. 622. 


Garnishment process is a method of seizure and nota bill of discovery. 
Interrogatories should be confined to matters tending to disclose 
indebtedness to, or possession, or control of property belonging to 
the debtor. 


Garnishees have the right to except to impertinent questions and to 
withhold answers thereto until such exception has been ruled on. 


When such exceptions have been taken, failure to answer before ruling 
thereoa cannot be ground for judgment pro confesso. 


When answers to proper interrogatories unequivocally disclose that 
the garnishees have owed nothing and had no possession or control 
of any property of the debtor, since the garnishment proceeding, 
and such answers have not been traversed, garnishees cannot be 
required to answer other interrogatories touching the disposition 
and whereabouts of property which may have been in their pos- 
session at some time prior to the garnishment. Such inquiries 
could be proper only under a traverse. 

Bank vs. Boatner, p. 848. 


HOMESTEAD., 


The homestead legislation of 1865 required no registration of exemp- 
tions claimed under it, and such a requirement cannot be now 
exacted. 


In construing exemptions under the law of 1865 reference must be had 
to the condition of things existing at the date of seizure. 


The proviso incorporated into the act of 1865, which declares that “no 
debtor shall be entitled to the exemption provided for in this sec- 
tion, whose wife shall own, in her own right, and be in the actual 
enjoyment of property worth more than one thousand dollars,” was 
evidently intended to operate as a restraint upon its exercise, 
under the conditions imposed, and has reference to the time of its 
assertion judicially, and to a wife then in being. 

Garnier vs Sheriff et. al., p. 884. 
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HUSBAND AND WIFE. 


The rule of our jurisprudence, which denies the interfence of courts 
in suits for separation between spouses, in cases in which there 
are mutual wrongs, will not apply to the case of a wife who may 
be shown to be of a quarrelsome disposition, but whose husband 
is shown to have been guilty of cruel and outrageous excesses to- 
wards her, including the frequent infliction of blows on her, and 
an attempt to take her life. 

To condemn a woman to live under the authority of a brutal husband, 
whose excesses and cruelty render her life with him, absolutely 
unbearable, simply because such conduct has driven her to des- 
paration, culminating in endless quarrells with him and in violent 
explosions, would be a denial of justice. 

Machado. vs Bonet, p. 475. 


Where a man conveys an immovable to a woman and subsequently 
marries her, there being no marriage contract respecting the pop- 
erty conveyed, he cannot, during the marriage, though living 
apart from his wife, maintain an action against her to have said 
conveyance declared a simulation, nor can he by passing a simu- 


lated title to another person, enable such person to have the con- - 


veyance to the wife annulled on the ground of simulation of other 
cause. Hawthorne vs. Clark et. al., p. 678. 


A general mandate to the husband by a wife seperate in property to 
manage her plantation and administer her property, does not author- 
ize him to bind her by the drawing of bills of exchange, the power 
to draw which must be express and special. 


.When bills are so drawn by such an agent in the name of his princi- 


pal, payable in the future, and are accepted by the drawees and by 
them passed off to third persons, the latter cannot recover on them 
against the principal without proof of express and speciai authori- 
ty in the agent to draw them. 

Folger & Go. vs. Peterkin, p. 815. 


INJUNCTION. 


An injunction can lawfully issue to prevent a water works company 


from cutting off its water supply where the consumer has offered 
to pay in advance the proper amount for the use of such water 
during the year, and the company claims a higher rate than is 
truly due and exigible. 

Under the terms of its charter, the company is bound to supply water 
at the rate charged by the city of New Orleans previous to the 
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INJUNCTION.—Continued. 


date of said charter, which was fifteen cents for a thousand gal- 
lons to large consumers. 
Ernst & Co. vs. Water Works Company, p. 550. 


The Constitution guarantees to every person the right to seek redress 
through the courts for any injury to his person or property, or to 
enforce any legal demand therin. 

Soa court is without power to prevent, by an injunction, a person 
from bringing a suit before another court of competent jurisdic- 
tion, to enforce a right claimed or redress a grievance. 

State ex rel. Sweeney vs. Judge, p. 619. 


The principal and the security on an injunction bond and on a forth- 
coming bond, by means of which the principal arrested the sale 
and obtained the possession and enjoyed the use of working ani- 
mals seized by a party, will be held in solide for the depreciation 
in value of said animals as a result of bad treatment while in the 
possession of the principal on such bonds. 

Lallande vs. Trezevant et als. p. 830. 


Where the co-proprietor and editor of a newspaper has, under con- 
tract with his co-partner, the absolute right to have full editorial 
control and to dictate its policy and formulate its utterances upon 
any and all topics and subjects without hindrance or interference 
from luis partner or any other source, the deprivation and denial 
of such right by the acts of his co-partner constitutes an injury 
fer which precuniary damages would be an inadequate compensa- 
tion, and, therefore, in the sense of the law, irreparable. 

If an injunction, restraining the party from violating and depriving 
the other of the exercise of such right, be dissolved on bond, such 
order of dissolution is an interlocutory decree which may cause an 
irreparable injury, and is, therefore, subject to a suspensive 
appeal. Puckette vs. Judge, p. 901. 


INSOLVENCY. 


The judgment of court awarding an insolvent discharge from his 
debts has no other or further effect than one homologating the 
proces verbal of the proceedings of the meeting of his creditors 
granting the discharge. 

The creditors are called before a notary by summonses issued pursu- 
ant to an order of court. This is not a technical citation. 

_ Proceedings in matters of insolvency are of a summary character. 
Mohr, Hanneman & Co. vs. Marks, p. 575. 
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INSOLVENCY —Continued. 


An attorney employed by a person in insolvent circumstances and in 
contemplation of declaring his insolvency and of making a cession, 
is entitied to compensation for advice and services rendered in 
the preparation of his petition and schedules; and that compeu- 
sation must be fixed by the court having jurisdiction of the insol- 
vent’s estate according to the proof. 

The provisions of Rev. Stats., Sec. 1817, exclusively apply to the “fees 
of the counselor who shall be appointed to represent the absent 
creditors,” and same must be deducted from the amount awarded 
to them. Dunbar vs. Creditors, p. 589. 


Creditors who, pending a proceeding in insolvency, elect a syndic who 
sells under judicial sanction the property mentioned in the bilan, 
cannot be held in damages, though the proceeding be subsequent- 
ly annulled and dismissed, when the petition is barren of the 
charge of malice and want of probable cause. 

Forced into court by the debtor, they had a right to protect them- 
selves. If any injury has been sustained in consequence by such 
debtor, it is damnum absque injuria, for which no recovery can be 
had. Philips vs. Lehman & Co. et als. p. 631. 

An opposition charging fraud and undue preference against an insolv- 
ent, and seeking to have him debarred from the benefit of the 
insolvent laws, cannot be maintained, when the act complained of 
was undone before the cession and matters restored to their previ- 
ous condition, the less so where the transactions appear to have 
taken place in good faith, and no injury resulted therefrom to the 
complainants. Kallman vs. His Creditors, p. 1089 

INTEREST. 

Where mercantile accounts have been closed by rendition and accept- 
ance without objection, the debtor cannot thereafter object to 
charges of 8 per cent interest and to compounding interest by 
capitulation of succession balances. 

Such settlement of accounts being equivalent to payment, tho debtor 
can only recover usurious charges less than one year old. 

Allen, West & Bush vs. Nettles, p. 788. 

JUDGMENT. 

When a judgment is rendered, interpreting a former appealable judg- 
ment by incorporating in it a feature which, if it had been ex- 
pressly contained therein, would have supported an appeal to this 
Court, such latter judgment will also be appealable. 

Other grounds of motion untenable. 























JUDG MENT.—Continued. 


The judgment of a district court which has been signed can only be 
revised or altered in the modes provided by law. Under the guise 
of interpreting the judgment, the judge cannot, after signature, 
make a substantial change in the judgment itself on a mere rule 
for that purpose. 

Interest cannot be collected on a judgment for money which is silent 
as to interest. 

Insurance Company vs. Harbor Protection Company et als., p. 583. 


All final judgments rendered by the Supreme Court are liable to be 
revised, on application for a rehearing, made within the delay 
prescribed by law. 

The rule applies to judgments making a final disposition of applica- 
tions for mandamus, certiorari and other remedial writs. State 
ex rel. Gerson vs. Judge, 37 Ann. 261, affirmed. 

Hence, a final judgment disposing of an application for a certiorari is 
not executory before the expiration of six judicial days, or before 
a final disposition of an application for a rehearing in the case. 

But this rule cannot be.construed as an absolute prohibition on the 
party in whose favor the judgment has been rendered in the Su- 
preme Court from proceeding to an execution thereof before the 
expiration of legal delay. 

A premature execution of such a judgment is a@ mere irregularity 
which may be corrected by an application for a rehearing timely 
made, aud which becomes valid after the expiration of the delay, 
and for having recourse to such an execution the party cannot be 
held responsible in damages. Regan vs. Washburn, p. 1071. 


A judgment that has been rendered in an attachment suit against an 
absentee, represented by a curator ad hoc, is one in rem, and not 
in personam. It affects the property attached only. 

In such case the jurisdiction of the court is derived from the seizure 
of the property, and its judgment has no validity except against 
the thing thus subjected to its control. 

The registry of such a judgment does not result in a judicial mort- 
gage, and a subsequent lease of the property is unaffected thereby. 

Herber vs. Abbott, p. 1112. 

JUDICIAL SALES. : 


A purchase of mortgaged property at judicial sale, under proceedings 
taken for the collection of one of a series of mortgage notes, is 
entitled to retain in his hands the surplus of the price beyond the 

~ amount taken under the writ of sale, until it is demanded by the 
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JUDICIAL SALES.—Continued. 


holders of the remainder of the series; but he owes interest at the 
rate of five per cent per annum until same is paid over, or de- 
posited, according to law. 

The decisions of this Court, which exonerate the purchaser from the 
payment of interest, were rendered under the Code of 1808, which 
did not contain the provisions of Art. 2553 of the present Code, 
and which establish a rule different from that contained in the 
Code of 1808. Morris vs. Cain et als., p. 712. 


A real tender is condition precedent, sine qua non, to authorize a suit 
to rescind: a judicial sale. When it is alleged, denied and not 
proved, the plaintiff’s action must be dismissed. 


Farquhar vs. Iles, et al., p. 874. 
JURISDICTION. 


State courts have the right to examine collaterally into the alleged 
defects of judgment rendered by United States courts of original 
and limited jurisdiction, when such judgments are made the basis 
of litigants’ titles. Butthe inquiry must be restricted to an exam- 
ination to ascertain whether the court which rendered the judg- 
ment had jurisdiction and whether it exercised that jurisdiction 
according to the forms of proceeding established by law. 

The inquiry into the facts must be restricted to test the verity of alle- 
gations as to domicile or citizenship, necessary to give jurisdic- 
tion. Want of jurisdiction may be shown either as to the subject 
matter or the person, or in proceedings in rem as to the thing. 18 
Wallace, 457, Thompson vs. Whitman. 

No inquiry can be made as to the correctness of the judgment upon the 
merits. 

In dealing with such questions, arising out of proceedings instituted 
under the Act of Congress, providing for the confiscation of prop- 
erty used for ingurrectionary purposes, State courts must be guided 
by the rules of common law as expounded by the Supreme Court 
of the United States, and not by local laws, unless the latter har- 
monize with Federal jurisprudence. 

In a common law proceeding in=rem for the condemnation of property 
seized under the statute, the monition published is a citation on 
all interested persons, who are thus"made parties to the action— 
and after a default there is no necessity for a jury trial. 11 Wal- 
lace, 303 ; 20 Wallace, 110. Alien enemies have the right to ap- 
pear and defend their rights in a court of justice when cited 
therein. 93 U. S. 283. Pasteur et al. vs. Lewis and [ynd, p. 5. 
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This Court has no jurisdiction of a suit instituted to have an attorney’s 
privilege for his fee for less than $2000 recognized on a judgment 
exceeding that sum. Young vs, Duncan et al., p. 86. 


The Supreme Court, under Article 90 of the Constitution, has exclusive 
control and general supervision over all inferior courts. It alone 
can issue the remedial writs mentioned in that article. 

Other appellate courts may issue similar writs, but only in aid of their 
appellate jurisdiction. 

A prohibition issued otherwise by a district court to a justice of the 
peace is an absolute nullity. It ought to have been ignored and 
the justice ought to have proceeded notwithstanding. 


A mandamus cannot issue to a justice who is willing to proceed, but 
who thinks himself prevented by superior authority from dving 
so. The prehibition having been annulled, the justice must pro- 
ceed with the case. State ex rel. Hirsch vs. Judge, p. 97. 


The Supreme Court cannot and will not exercise jurisdiction in all 
cases not excepted by the Constitution, unless it appears affirm- 
atively from the pieadings that the matter in dispute involves an 
amount exceeding two thousand dollars. 

The burden of proof is not on the appellee to show want of jurisdic- 
tion, but on the appellant to prove the existence of jurisdiction, as 
defined in the Constitution. 

In an action looking to the fixing of boundary lines, it is incumbent 
on the appellant to show that an amount is therein contested ex- 
ceeding two thousand dollars, in order to maintain his appeal 
here. Hite et al. vs. Hinsel & Talbieu et als., p. 113. 


The Supreme Court has no jurisdiction over a tax suit, in which asum 
not exceeding $2000 is claimed, where the constitutionality or 
legality of the tax sued for is not put at issue and where the ques- 
tion presented is one of procedure only. 

If the amount sued for exceeded $2000, the court would, as in ordinary 
similar cases, in which money is claimed, have jurisdiction over 
the question of procedure. New Orleans vs. Schoenhausen, p. 237. 


The pendency of a suit in the Circuit Court of the United States, in- 
volving the alleged unconstitutionality and illegality of a city 
ordinance, adopted on the 12th of May, 1885, is not a bar to the 
right of a State court to entertain jurisdiction of a controversy in- 
volving another and a subsequent ordinance of the same Council 
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on the same subject, passed at a date posterio: to the institution 
of the suit in the Federal Cout. 
Villavaso et al. vs. Bartlett et als., p. 247. 


The Supreme Court has no jurisdiction over a controversy for the dis- 
tribution of the proceeds of a judicial sale made to satisfy the 
judgment creditor, where the claim of the latter does not exceed 
$2,000, the amount of the sale is less than that sum and the aggre- 
gate of the sum claimed by the third opponents is inferior to the 
proceeds of the sale. 

Consent cannot confer jurisdiction ratione matere. 

Heirs of Gee vs. Thompson, p. 310. 


A State court can entertain jurisdiction of a suit in personam against 
the master and owners of a vessel, coupled with a sequestration, 
to enforce a money claim secured by lien, by a State statute and 
not created by the maritime law. 

There can be no more objection to the mesne process, the purpose of 
which is to secure the property to respond to the personal judg- 
ment when rendered, than there can be to subject it to execution 
after judgment. 

A decision holding that a proceeding is in personam against one who is 
the master of a vessel, does not determine that the suit has that 
character against the owners, where the owners are not before the 
court on an applicatien for a prohibition. 

State ex rel. Raymond vs. Judge, p. 499. 


In an action to recover property real and persoaal with rents and rev- 
enues, and damages for injury and waste, the whole amounting to 
only $1,710, the addition of a roving claim for $500 additional dam- 
ages for illegal possession, without any specification of the nature 
thereof, will be treated as fictitious and not entitled to considera- 
tion as part of the amount in dispute giving this Court jurisdic- 
tion. Hall et al. vs. Curtis, p. 504. 


In a proceeding involving a question of jurisdiction ratione matere, a 
party will not be allowed to cumulate several judgments so as to 
create an appealable amount, which is not disclosed by any one 
of the judgments in question. 

In a contest between two parties for priority of execution on the same 
property, against the same defendant, the value of the property 
seized is not the test of jurisdiction, if neither party claims any 
privilege thereon. State ex rel. MacKenzie, p. 508. 
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A court of this State vested with general equity powers, having juris- 
diction of the person of a defendant, is competent to decree a con- 
veyance by him of land in another State and to enforce the decree 
by process against him. 

In an action by a syndic, based on charges of simulation and fraud, to 
annul transactions made by the insolvent, anterior and posterior 
to the cessio bonorum, the transferee (though the latter’s wife) has 
an interest at stake and is a necessary party. 

In the absence of such party, an exception of no cause of action filed, 
the defendant brought into court will not be considered. 

A suit will not be dismissed for want of a necessary party, when it 
would serve no useful purpose to do so. The Court will remand. 

Seixas, syndic, vs. King, p. 510. 


Where the proceeds of a sale of succession property exceed $2,000 and 
the surviving widow claims $1,000 out of this fund on account of 
the privilege in favor of a widow in necessitous circumstances, 
which claim is contested by mortgage creditors, this Court has 
jurisdiction. Succession of Gousley, p. 570. 


Notwithstanding a plea of res judicata is sustained, and a portion of 
plaintiffs’ demands are dismissed, leaving others in controversy, 
involving less than $2,000, this Court is not necessarily divested 
of jurisdiction thereby. Mehle et al. vs. Bensel, p. 680. 


In a garnishment proceeding involving an appeal, an issue restricted 
between plaintiff and several garvishees, against each of whom 
plaintiff had prayed for judgment in separate and distinct amounts, 
the test of jurisdiction is in the respective amouuts prayed for 
against each of the garnishees, and not by the original demand 
against the defendant, or in the cumulated amount of ail the 
claims against garnishees respectively and separately. 

State National Bank vs. Allen, p. 806. 


In a suit for the liquidation of a partnership, to which the suing partner 
engrafts a demand against a third party, for the ownership of cer- 
tain property, as an alleged asset of the partnership, the test of 
jurisdiction is the value of the property in dispute. 

In such a case there is no demand for any portion of a fund to be dis- 
tributed. 

The Supreme Court can allow no damages in an appeal not within its 
jurisdiction. The only judgment it can render is one of dismissal. 
McLeod vs. Simonton et al., p. 853. 
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A contestation as to the constitutionality or legality of a tax does not 
arise in a proceeding directed solely against the assessing officers 
of the State and attacking only the assessment of- property. 

In such cases, this Court only has jurisdiction when the amount in dis- 
pute exceeds $2,000; and the amount in dispute is the difference 
between the taxes due on the assessment assailed and those which 
would be due under the reduction asked. 

Bush & Levert vs. Police Jury, p. 899. 


A District Court is incompetent to enforce the execution of a judgment 
rendered by a Justice of the Peace, the more so where the exist- 
ence and validity thereof are put at issue. 

Objections to the jurisdiction of that court, in such a case, ought not to 
have been overruled. 

A prohibition lies to such court to prevent the execution of the judg- 
ment rendered by it to enforce the judgment thus assailed. 

State ex rel. Police Jury vs. Judge et al., p. 984. 


The provision of article 165, No. 9 C. P., making corporations commit- 
ting trespass or doing damage “liable to be sued in the parish 
where such damage is done or trespass committed,” does not 
confer jurisdiction of such action upon justices of the peace away 
from the corporate domicile. The article 165 is found under a par- 
ticular title of the C. P., the first article of which restricts the ap- 
plication of the provisions under said title to district courts, and 
declares that “ special rules are hereafter established for justices 
of the peace.” Such special rules are found in the following Title 
IV. of said code, articles 1069 and 1070, of which expressly forbid 
them from exercising jurisdiction over defendants domiciled in 
the State outside of their territorial limits. 


The case is not affected by th» fact that the provision of article 165, 
No. 9, is also embodied in section 725 R.S. The same Legislature 
adopted both the Revised Statutes and the Cude of Practice, and 
in cases of conflict, gave precedence to the latter. By embodying 
the provision as an amendment to article 165, and by leaving ar- 
ticles 1069 and 1070 unchanged, the legislative intent was fully 
indicated to maintain the latter in full force. Moreover said ar- 
ticles are in direct conflict with section 725 R.S., and under article 
3990 R. S. the code must be “ held and taken aa the law govern- 
ing.” 

State et al. Railroad Company vs. Justice of the Peace, p. 990. 
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The Legislature, in granting to the defendant company immunity from 
suit elsewhere than at its domicile, for causes of action other than 
trespass, designed to restrict the character of suits not brought at 
the place of domicile, to actions of tort, for wrongs committed, 
and its unlawful entry upon the lands of citizens vi et armis. 

Trespass is an unlawful act committed with violence on the property 
or rights of another. An activn of trespass is that which is insti- 
tuted for the recovery of damages for a wrong committed with 
immediate force. 

In case the owner of land permits its use and occupancy by a railroad 
corporation, and the construction thereon of a quasi public work, 
without resistance or complaint, he cannot, therefore, require the 
demolition thereof, nor prevent its use by such corporation. 

Such owner is not debarred of his action for compensatory damages, if 
instituted at the domicile of the company; but he cannot affect 
to treat such entry as tortious, and sue it, as a trespasser, at the 
place where the injury is alleged to have been sustained. 


St. Julien vs. Railroad Company, p. 1063. 
JURY. 


The party who applied for a jury cannot waive the jury at the moment 
of trial, unless the other party consents. 

Lewis et al. vs. Klotz, p. 259. 

LAWS. 

A particular is not repealed by a general law, unless they are so re- 
pugnant that they can not stand together under any circum- 
stances. 

A grant of power conferred by the Legislature in the charter of a 
municipal corporation to pass and enforce ordinances to suppress 
and punish the sale of adulterated drinks, is not recalled by a 
subsequent general statute providing for the prosecution of the 
same offense throughout the State. Hence, an ordinance of the 
city of New Orleans, adopted under’a power to punish the sale of 
adulterated drinks, and which punishes the adulteration of milk 
for sale, is not abrogated by Act No. 82 of 1882, which defines and 
punishes the adulteration of drugs, food and drinks. 

State vs. Labatut, p. 513. 


Act 18, of 1886, commonly known as the Sunday Law, operates uni- 
formly throughout the State, and cannot be construed so as to 
authorize to be done, in one place, on Sundays, that which it for- 
‘bids to be done, on that day, iu all other places. 
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Whoever claims an immunity from the operation of a general law, 
must prove it with certainty. Exemption laws must be strictly 
construed. In such cases, doubt is fatal. 

Grocery stores, required to be closed on those days, outside of a public 
market, cannot be allowed to be open, as stands, on those days in 
such markets, in the absence of express legislation authorizing 
the same. 

The exemptions from the operation of the law, enumerated in Sec- 
tion 3 of the act, cannot be extended so as to include cases not 
within legislative contemplation. State vs. Fernandez, p. 538. 


LEASE. 
A judgment for possession of premises leased can be extinguished by 


agreement. The agreement is a new obligation. The obligation 
to deliver the premises resulting from the judgment is extin- 
guished by the substitution of an obligation to pay the rent due 
and remain in the premises to the end of the lease. 

When a lessor sues for possession of premises, and a dissolution of the 
lease, and a judgment is rendered in his favor, the covenant of 
the lessee to pay rent ceases to exist. Rent is the compensation 
for the occupancy of the property. The lessor is not entitled to 
his property and the rent for the same. 

When a lessor, after he has obtained a judgment cancelling the lease, 
voluntarily receives from the tenant all the rent due according to 
the terms of the lease and waives his right to issue a writ of 
ejectment, his act in receiving the rent recognizes the lease as 
still in force, and in lieu of possession accepts a specific perform- 
ance of the contract of lease. One may have a legal right, yet 
waive it by becoming reconciled to his debtor. 

When a judgment cancelling the lease is rendered, the parties tuereto 
are placed in the same position they occupied before the lease was 
signed. By voluntarily accepting all the rent due, and rent in ad- 
vance, the old lease was either reinstated, or there was a new 
lease from month to month. 

When a writ of ejectment illegally issues without probable cause, 
malice will be inferred. 

When a lessor, in illegally issuing a writ of ejectment was actuated by 
malice, he is liable to a lessee for damages, as a recompense for an 
outrage upon his rights and feelings as a citizen and a man. 

Deslonde vs. O’ Hern. p. 15. 


The seizure and sale of one-third interest in a plantation under lease 
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and before its expiration, does not dissolve the lease as to entire 
plantation. 

When the term of the lease was two years, and the lessees bound 
themselves to leave on the leased premises, at the end of the last 
year of the term, a certain quantity of the products of the place, 
the purchaser at judicial sale of an undivided third of the planta- 
tion, made at the end of the first year of the lease, could not take 
possession of the entire plantation and convert to his own use the 
crops thereon, under the plea that, the lease being dissolved by 
the said sale and the crops thereon converted, not exceeding what 
the lessees were bound to leave there, under the contract, at the 
expiration of the term of lease, he had a right to take said crops. 
The crops belonged to the lessees, and they were entitled to re- 
cover their value. 

When the contract of lease is deposited iv the recorder’s office for reg- 
istry, and an indorsement made thereon by the recorder, showing 
its deposit for record, but the contract is not recorded in the book 
of conveyances, but in another book kept for the recording of 
leases, etc., such registry will protect the parties whether the con- 
tract was recorded in the proper book or not. Arts. C. C. 2266, 
2245, 2254; Payne vs. Pavey, 29 Aun. 116 reaffirmed. 

Lewis et al. vs. Klotz, p. 259. 


The sale of the unexpired term of a lease involves the sale of the ob- 
ligations as well as the rights. But nothing prevents the sever- 
ance of the right of occupancy from the obligation to pay the rent 
and the sale of the former alone. The purchaser, in such case, 
would, of course, assume the risk of his right being defeated by 
failure of the principal lessee to pay his rent; but he would, by 
no means, become personally bound for the rent. 

The sale in this case being of the right of occupancy alone, and not of 
the lease, the defendant cannot be held for the rent. 

Walker and McVean vs. Dohan, p. 743. 


When a lease is silent as to the use which is to be made of the leased 
premises, it does not follow that the lessee may make what use of 
them he pleases; but he is still bound to enjoy the thing “accord- 
ing to the use for which it was intended by the lease.” C.C. 
2710. 

In asceitaining the use so intended, resort is to be had to surrounding 
circumstances, such as the nature and situation of the premises, 
75 
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the use to which they had been previously applied, the occupation 
and character of the person applying for the lease, ete. 

In aid of such circumstances, parol evidence may also be received to 
show that during the negotiations the lessee had been expressly 
notified that a particular. use, foreign to the destination of the 
premises, would not be permitted. Such evidence does not violate 
the general rule prohibiting parol to vary or contradict a written 
contract, but falls under the exception admitting parol in order to 
ascertain the nature and qualities of the subject matter of the 
contract. Under the facts of this case, an injunction to prohibit 
the establishment of a bar-room on the premises leased is perpet- 

uated. 

No injury having resulted to the lessor and his right to dissolution 
under C. C. 2711 being not absolute, but subject to judicial discre- 
tion, the dissolution of the lease is denied. 

Railroad Company vs. Darms, p. 766. 

LEGACIES. 


Bequests for pious uses are highly favored by law. 

Ap unincorporated institution, organized, administered and main- 
tained by a municipal corporation, and known as ‘The Insane 
Asylum,” may be the object of a charitable bequest. 

A legacy to such an establishment is intended for the relief of the in- 
digent insane of the city, and vests, at the testator’s death, in the 
municipal corporation for the use and benefit of the unfortunate 
cared for by it. 

Av unconditional legacy, once vested, cannot be divested. After it 
has passed, it cannot revert. 

The municipal corporation may subsequently discontinue such institu- 
tiov as a locus. It may confine and keep such persons in another 
local and special institution. 

By such discontinuance the legacy does not lapse and revert. 

Succession of Vance, p. 371. 


A legacy to the incorporated churches of a particular Christian de- 
nomination in the city of New Orleans ‘“‘to the end that the poor 
of said respective churches may be cared for,” isa donation to 
pious uses expressly recognized in the Civil Code and highly 
favored by our jurisprudence. 

It contains no element of a fidei commissum or prohibited substitu- 
tion. 

The uncertainty in such a designation of the beneficiaries of the be- 
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LEGACIES.—Continued. 


quest is a characteristic of donations to pious uses, and is no 
obstacle to their validity. 
There is no uncertainty as to the legatees described in the will. 
Charity is not foreign to the objects and purposes of incorporated 
Christian churches, but, on the contrary, is an essential fanction in 
their economy, and they are competent to receive and administer 
donations for charitable purposes. 


Succession of Auch, p. 1043. 
LEVEE DISTRICTS. 


The State of Louisiana has the inherent right to regulate her finances 
and to use her revenue according to her own judgment, unless 
restrained by any contract, obligation or verbal right created by 
the Legislature in favor of creditors, as to any portion of the 
same. 

Any balance remaining to the credit of one or more of the separate 
funds created by law, after the satisfaction of all warrants drawn 
against the same, is the property of the State, with full power in 
the Legislature to apply the same to any lawful purpose under 
the Constitution. 

Holders of warrants drawn against the general fund of 1884 have no 
contract or vested right to any .balances for taxes due in 1883 and 
previous years, which were destined by Act 107 of 1884 to the 
general fund of 1884, sufficient to defeat the legislative will as 
expressed in Act 79 of 1886, ordering certain described taxes for 
said years to be placed to the credit of a special levee fund, and 
adopted before the collection of such taxes had been effected. 

Act No. 79 of 1886 is not a specia! or local law within the intendment 
of Article 48 of the State Constitution ; heace, it is not affected 
by the omission of the notice prescribed in that article. 

Levee districts are not corporations within the scope.of the prohibition 
contained in Article 56 of the Constitution. They are State func- 
tionaries exercising delegated powers as parts of the government. 
An act of the Legislature authorizing one of the levee boards to 
. bnild a levee in the State of Arkansas, if necessary;:to protect a 
portion of the State from overflow is not violative of any-article, 
prohibition or provision of the State Constitution. 

Act 79 of 1886 is not an appropriation of money within the meaning 
of the Constitution, as it does not purport to draw any money out 
‘f the treasury. It merely directs a transfer of a contemplated 

. revenue, from a separate fund, to which it was destined under a 
general act, to a special fand, and thus moves money within the 
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treasury, but not out ot it. A statute of Louisiana authorizing 
the construction of a levee within the State of Arkansas, with its 
consent, for the protection of Louisiana lands, is not amenable to 
the prohibition of the second paragraph of Section 10 of Article 
1 of the Constitution of the United States, forbidding any State, 
without the consent of Congress, to enter into any agreement or 
compact with another State. It is an exercise of no greater power 
than the requisition of the Governor of one State on the Governor 
of another, for the arrest of a fugitive from justice. 
| Fisher vs. Auditor and Treasurer, p. 447. 


Act No. 44 of 1886 does not violate Art. 29 of the Constitution, that 
‘Every law shall embrace but one object, which shall be expressed 
in the title.” The act embraces but one broad and comprehensive 
object, and its various provisions embrace means for its accom- 
plishment, appropriate and referrable to the object, and all of 
which are expressed in the title. 

“The act does not violate Art. 48 of the Constitution, prohibiting local 
or special laws without previous published notice having been 
given of the intention to apply for them. This law is removed 

F from the operation of Art. 48 by Arts. 213 and 214 of the Constitu- 
tion, the first of which provides that “a levee system shall be 
maintained in the State,” and the other authorizes the establish- 
ment of levee districts, etc. The power granted by Art. 213 is 
ancillary to the duty imposed by Art. 214. The power and duty 
so expressly conferred by t!:cse articles passed to the Legislature 
untrammelled by the restrictions of Art. 48, affirming 33 Ann. 568; 
35 Ann. 492; 35 Ann. 1142. 

The power conferred by Art. 214 of the Constitution to levy a tax of 
five mills on all the property of the district, was not exclusive of 
the power of local assessments for the same purpose. The inten 
,tion was to grant a new and adcitional power, which but for such 
express grant, would have been prohibited by other articles of the 
Constitution, not to destroy powers already possessed. 

Arts. 35, 43, 53 and 55 of the Constitution have no application, because 
this is not an appropriation or a revenue bill within the meaning of 
those articles. 


Arts. 44 and 56 do not apply, because this act does not “contract or 
authorize the contracting of any debt or liability on behalf of the 
State ;” and the bonds authorized are for the benefit of the levee 
district corporation itself, and not tor any other person or corpora- 
tion, as intended by Art. 56. 
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The assessments levied by the act are not violative of Arts. 203, 209, 
214 and 242, on the subject of taxation, affirming, after discussion, 
former decisions, holding that “local assessments for public works, 
levied, not on taxable property generally for common public bene- 
fit, but only on particular property specially benefited by the 
works as an equivalent for the direct benefit conferred, although an 
exercise of the taxing power are not considered as taxes within the 
scope and meaning of constitutional restrictions on the general 
power of taxation.” 

Although the legislative power to levy local assessments is thus recog- 
nized, yet it does not follow that every exaction may be supported 
by simply calling it a local assessment. Three elements must con- 
cur to make a valid local assessment; Ist. The work must be 
public, and of a character to confer special benefit on the district 
assessed, as distinct from the general benefit to the State at large. 
2d. The assessment must be supported by benefits, actually or pre- 
sumptively received by the persons or property subjected to it. 
3d. The contribution must not manifestly exceed the benefit con- 
ferred. 

Any pretended assessment wanting in these elements would cease to 
be taxation, and become ataking of property without process of 
law and without adequate compensation. 

When, however, the Legislature, in the exercise of legislative power, 
has levied local assessments which are not clearly wanting in the 
foregoing elemeuts, it is not the province of the judiciary to annul 
and set them aside. 

Local assessments are, as a general rule, levied on land alone; but this 
is only because land is the kind of property which is ususually 
benefited ; but there exists no such coustitutional or other restric- 
tion on the legislative power; and when particular personal prop- 
erty has enjoyed a benefit from the works to which it owes its ex- 
istence and. preservation, notbing prevents the Legislature fiom 
assessing it. 

Under this act the cotton is assessed, not simply as a bale of cotton, 
but as a bale of cotton which has been produced on lands pro- 
tected by the levees, and has, during the period of its cultivation 
and growth, enjoyed the benefit of its protection. No one dealing 
with such cotton can be prejudiced, because ail are advised by the 
law, from the moment when the cotton is planted, that, when it 
reaches the condition of a ginned bale, it must pay this tax. 
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The provisions of the fourteenth amendment to the Constitution of the 
United States and of Arts. 6 and 156 of the State Constitution on 
the subject of taxing property, without due process of law, or with- 
out adequate compensation previously made, do not apply to local 
assessments, but only to exactions made under the right of emin- 
ent domain. 

We have no jurisdiction over the reconventional demand. 

Planting and Manufacturing Company vs. Tax Collector, et. als., p. 455. 


MANDAMUS. 


The Supreme Court can exercise its jurisdiction in so far only as it 
shall have knowledge of the matters argued and contested below. 
A mandamus will not lie to a recorder for refusing to allow av appeal 
from a judgment inflicting a fine for the violation of a municipal 
ordinance, when the constitutionality or legality of the ordinance 
authorizing the fine was not contested and put at issue before the 
judgment. 
Mandamus does not lie to compel the granting of an appeal in a case 
which, on the face of the papers, is unappealable. 
State ex rel, Lamarque vs. Recorder, p. 341. 


Mandamus will not lie to compel a judge cf the Civil District Court to 
rehear a cause which, in the exercise of undisputed jurisdiction, 
he bas heard, and in which he has rendered a final judgment dis- 
posing of the whole merits of the cause, and formiug res adjudicata 
between the parties, on allegations of the insufficiency and illegal- 
ity of the reasons on which such judgment was based. 

State ex rel. Board of Administrators vs. Judge, p. 664. 


A mandamus will lie to compel the performance of duties purely minis- 
terial in their nature, and when they are so clear and specific that 
no element of discretion is left in their performance, but that as to 
acts or duties necessarily calling for the exercise of judgment and 
discretion on the part of the officer or body at whose hands their 
performance is required, mandamus will not lie. 

State ex rel. Daboval vs. Police Jury, p. 759. 


A mandamus made peremptory against the police jury of a division of 
a parish, may be enforced after a consolidation of the divisions of 
the same parish, against the policy jury of the parish thus formed. 

State ex rel. Fisk vs. Police Jury, p. 979. 

















INDEX. 








MARRIAGE. 


Under the laws of Louisiana the only condition on which a null mar- 
riage can produce civil effects, is that it was contracted in good 
faith by the parties or by at least one of them ; in case of the lat- 
ter, the civil effects can benefit only the party in good faith, and 
the children born of the marriage. 


The good faith of the innocent party must be evidenced by circum- 
stances which indicate a reasonable belief that both parties pre- 
tending to contract the marriage were able to marry. Good faith 
cannot be credited to a woman who marries a man who to her 
knowledge has a living wife, whom she has seen herself a few 
months before the pretended marriage, and by whom she had been 
informed that no divorce had been pronounced between the 
spouses, and who had been informed a few days before the pro- 
jected marriage that the man was married and not divorced. 


The presumption of good faith must yield to positive proof of the re- 
verse. Succession of Taylor, p. 823. 


When a man contracts a second marriage whilst his first wife is living 
and undivorced, and dies leaving property acquired during the 
second mariage, if the second wife married in good faith, the 
estate will be shared equally by the two wives. 

Where after the death of the husband the widow of the second mar- 
riage recovers an immovable, which had been acquired during her 
marriage, but from which the husband had been illegally evicted 
before his death, the property, together with its fruits and rev- 
enues recovered at the same time, will belong to the second com- 
munity and be subject to be equally divided between the two 
widows. 

The widow of the second marriage is only accountable for the revenues 
of the property in her possession received by her after the dissola- 
tion of the marriage from judicial) demand. She is a possessor in 
good faith. Jermann vs. Tenneas et als., p. 1021. 


~ 


MARRIED WOMEN. r 


A married woman, separate in propeity, is properly authorized by the 
district judge to sell her paraphernal estate, when her husband is 
unable and fails to minister unto her necessities, and she has no 
other mears of supporting herself. 

The refusal of the husband to give his sanction to suel sale being un- 
founded, cav lawfully be supplied by that of the jadge. 

Le Blanc vs. Rougeau, p. 230. 
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It cannot be contested that a married woman, duly authorized thereto 
by her husband, bas the right to compromise a lawsuit pending 

‘against her, or to make a transaction relative to her separate 
paraphernal property or estate, for the purpose of preventing a law- 
suit appertaining thereto. 

Such a compromise and transaction have, betweeu the interested par- 
ties, a force equal to the authority of things adjudged. 

In case brother and sister, who are sole heirs-at-law to an estate fallen 
to them by a deceased ancestor, compose their ditferences, and one 
sells to the other his or her share, the husband of the sister is a nom- 
inal, though necessary party, and his appearance therein does not 
convert it into a community covenant. 

A married woman cannot be heard tu set up the defense that the debt 
was her husband’s, in a suit upon the compromise, after she has 
failed to make it in the previous suit, or withdraw it in consideia- 
tion of the advantages she secured by the compromise. 

The cases suggesting that a married woman is not estopped from attack- 
ing her own judicial confession, are based entirely upon the suppo- 
sition that such confession may have been induced by marital 
coercion. , 

Outside of such cases, she may, under exceptional circumstances, not 
existing here, be permitted to attack a transaction that has re- 
ceived. the sanction of her husband only, upon proper avermeats 
and proof of error as to the matters transacted, fraud, vivlence or 
duress, and perhaps of her husband’s indebtedness. 


This class of contracts is clearly distinguishable from that in which 
equivalents are exchanged. By the very nature of the agreement, 
the int ntion of the parties is the avoidance of litigation, even at 
the expense of what belongs to them. 


A force equal to the authority of things adjudged is said of that which 
has been decided by a final judgment, from which there can be nu 
appeal, either because the appeal did not lie, or because the time 
fixed by law for appealing is elapsed; or because it has been 
affirmed on appeal. 

If extraneous proof were required, in support of a transaction entered 
into by a married woman, it could not be said to have a force 
equal to the authority of things adjudged. It would be thereby 
deprived of the character of an unappealable judgment and reduced 
to the rank of a conventional obligation. To decide that a mar- 
ried woman may, with the authorization of her husband only, enter 
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into a transaction, is to decide that no extraneous proof is required 
to entitle interested parties toa judgment for the enforcement of 
it, upon its production and proof of its execution. 

Calhoun vs. Lane et al., p. 594. 





A judgment of separation of property duly rendered in favor of the 
wife against her husband, cannot be inquired into or attacked col- 
laterally by a creditor of the husband, whose claim had not yet 
arisen when the judgment was rendered. 

A married woman separated in property from her husband has the 
legal right to purchase property in her own name and for her 
separate account, and the burden of proof is on the party assail- 
ing the validity of such sales. Lewis vs, Peterkin et al., p. 780. 


MINORS. 

The surviving parent, holding property in common with minor cbil- 
dren of a marriage with the deceased spouse, whether of the late 
community or derived by testament, may cause same to be adjudi- 
cated to him, or her, in whole or part, at an estimation of value 
fixed by experts appointed and sworn by the judge, after a family 
meeting shall have declared that such adjudication is for the 
minor’s interest and advantage, and their undertutor shall have 
given his consent thereto. 

A judicial adjudication of property thus held in common will not be 
annulled for informalities anterior to the decree of adjudication. 
Such decree is conclusive as to the facts on which it rests, until 
corrected on appeal, or annulled in a direct action. 

When, as in this case, the property sought to be adjudicated to the 
surviving spouse is shares of stock of a corporation, and a rule 
is taken on such corporation to show cause why the stock should 
not be transferred on thefbooks of the corporation, in conformity 
with the decree of adjudication, the answer of the corporation 
thereto, presents an issue that must be decided as a necessary step 
to the completion of the adjudication. On appeal taken from the 
decision of the judge a quo, on the rule, we may decide upon the 
regularity of the anterior proceedings, and whether the coosum- 
mation of same would be to the best interest and evident advan- 
tage of the minors. Succession of Boullemet, p. 1046. 

MORTGAGE. 

A judicial mortgage takes effect from the date of the recordation of 
the judgment in the mortgage book of the parish where the im- 

’ movables of the debtor are situated, and this rule applies to cases 
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where the judgments are rendered in a country parish at the same 
term of court. 

Article 555, C. P. has no bearing on the question, and does not conflict 
with the articles of the Civil Code on the subject of judicial mort- 
gages. Chaffe & Sons et ai. vs. Walker, p. 35. 


The eviction of a purchaser under a voidable tax sale, who, at the 
time of the purchase, held a mortgage on the property, renews the 
mortgage, and relieves it from all effects of the extinguishment ic- 
sulting from the mortgage creditor’s having acquired the owner- 
ship of the thing mortgaged. 

But this renewal is ineffective if the creditor has, in the meantime, 
permitted the principal debt, to secure which the mortgage was 
given, to become prescribed. 

The purchase by the mortgage creditor, while extinguishing the mort- 
gage, did not destroy the debt or affect the creditor's right and 
power to enforce payment of it and to prevent its prescription. 
Having suffered the debt to become extinguished, his mortgage is 
necessarily destroyed, and he has no more right to enforce it when 
the debt has been extinguished by prescription than if it had been 
extinguished by payment. Dawson et al. vs. Thorpe, p. 366. 

A conventional mortgage, under our law, can result only from contract. 

Where such a mortgage is claimed, under the terms of an ambiguous 
writing, two things are essential, viz: (1) The intention to create 
a mortgage on the part of the parties thereto; (2) in order te have 
effect with regard to third persons, the expression of that inten- 
tion with sufficient clearness to serve as notice to them, when the 
instrument is recorded. 

Finding both these essentials wanting in the instrament under which 
the mortgage is claimed, the right is denied. 

Succession of Benjamin, p. 612. 


The terms and stipulations contained in act of mortgage consented, as 
a collateral security for an anticipated indebtedness for advances 
to be made in aid of the cultivation of the crop of cotton, must 
control the destination of the proceeds thereof; and same cannot 
be otherwise imputed or applied without the consent of the debtor 
and mortgagor. Mix vs Creditors, p. 624. 


A contract of mortgage, like that of sale, the object of which was to 
give preference to one creditor over another, in securing the pay- 
ment of a just debt cannot be set aside as fraudulent, unless suit 
be instituted within one year from the date it was entered into. 
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A mortgage note may be reissued to a third and innocent holder, for 
value before maturity, without impairing the security of the mort- 
gage, provided it is only a collateral security. 

Morris vs. Cain et als., p. 712. 


A mortgage may be consented to secure an obligation which has not 
yet risen into existence; but in such case the mortgage can only 
be enforced in so far as the future obligation shall have been cre- 
ated. It is not necessary that a mortgage should express upon its 
face that it was executed to secure a future debt. Ibid. 

An ancient debt, secured by mortgage, always kept alive, and finally 
acknowledged formally in a notarial act, whereby it is declared to 
be secured by mortgage on the same property, specially described, 
and which is duly and seasonably recorded in the parish in which 
the real estate encumbered lies, is entitled to be paid with a first 
rank, in preference to a debt acknowledged subsequently and 
secured by an act afterwards executed and next recorded. 

Iu such a case it is immaterial whether the ancient act of mortgage 
was or not reinscribed within the ten years following its inserip- 
tion. 

The second act accomplishes the purposes of a reinscription and 
secures the debt as effectually as if the previous act had been re 
inscribed, at least as concerns the first subsequent mortgage 
creditor. Hart vs. Caffery, p. 894. 

A judicial mortgage attaches to real property of the debtor and affects 
third persons on registry of the judgment. ; 

A voluntary transfer subsequently made by the debtor to one who was 
then a creditor for the unpaid price of sate of such property to 
such debtor, in consideration of the return of the note, and who 
had not acquired, from the original vendor, the right to demand 
the nullity of the sale, in case of non-payment of the price, does 
not discharge the judicial mortgage. 

The property thus transferred passed cum onere and is liable to be 
subjected to the payment of the judgment. 

Hamilton et al. vs. Bank, p. 932. 


The sale or transfer of a note secured by a special mortgage and 
vendor’s privilege carries with it both the mortgage aud privilege. 

This right accrues to the purchaser by mere operation of law, and is 
uot dependent upon the articles of the Civil Code, which treat of 
payment with subrogation, legal or conventional. 

The right is acquired by the purchaser, even if the payment of the 
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note, which is in suit by execntory process, is made to the sheriff; 
provided, the contract be shown to be one of purchase between 
the seizing creditor and the transferrees of the note. 

In a sale of an immovable, burdened with a mortgage and vendor's 
privilege, belonging to a succession, no other claim or charge can 
be preferred to the vendor’s privilege out of the proceeds of the 
sale, but the expenses incurred for making the sale. 

In the case of a sale of succession property, burdened with mortgages, 
by executory process, the purchaser at such sale cannot be com- 
pelled to turn over to the succession representative the amount of 
ranking special mortgages, which he is entitled to retain, after 
satisfying the junior mortgage of the seizing creditor. Morris vs. 
Cain, 34 Ann. 657. 

But if the unsatisfied mortgages are general, the residue of the pur- 
chase price cannot be retained by the purchaser, and the same 
must be paid over to the succession representative te be adminis- 
tered upon. Teissier vs. Bourgeois, 38 Ann. 256. 

Succession of Forstall, p. 1052. 

MUNICIPAL CORPORATIONS. 


Tax-payers have a standing in court to contest upon proper charges, 
the validity of a municipal ordinance and contract executed under 
it, whenever its enforcement may increase the burden of taxa- 
tion. 

A district court, the lower limit of whose jurisdiction is fixed, has 
jurisdiction tu pass upon such controversy, when the matter in dis- 
pute, which is the value of the contract, exceeds that limit, and 
the Supreme Court lms jurisdietion, on appeal, when that value 
exceeds two thousand dollars. 

A petition of taxpayers discloses a cause of action, which charges that 
a municipal corporation has, in excess of its powers and in viola- 
tion of prohibitory provisions in its charter, passed av ordinance 
under which a contract of lease was entered into. 

Courts of justice have the right to sanction and to determine such con- 
troversies, but in the exercise of that power ought to act with 
great caution and have due regard for the legal discretion with 
which the Legislature may have clothed such corporations, which 
are in reality, State functionaries, whose acts must be respected 
whenever they are done in furtherance of delegated authority. 

Handy et al. vs. New Orleans et als. p. 107. 


An injunction in limine does not lie to prevent the mayor of a munici- 
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pal corporation from signing an ordinance passed by the council, 
purporting to repeal a previous ordinance and contract under it. 

Non constat, that the mayor will sign the ordinance, or that the coun- 
cil will pass it over his veto if returned unsigned, or that it will 
become executory. 

It is not until after such ordinance has been signed, or become execu- 
tory, that its validity can be judicially contested and determined. 

Otherwire, the cours would be exposed to adjudicate on the legality of 
an ordinance merely in embryo, which may never be signed or ac- 
quire vitality. 

Courts of justice have enough to do in dealing with real, existing and 
actual wrongs, without auticipating and combatting hypothetical 





evils of the fature which may or not arise. 

A decree dissolving an injunction in limine, issued to prevent the sig- 
nature by a mayor of an ordinance passed by the council, and a 
judgment sustaining an exception of ‘‘no cause of action,” uoder 
insufficient averments of the petition, are correct and will not be 
disturbed on appeal. 

Railway Company vs. Mayor and Council, p. 127. 


Article 248 of the State Constitution of 1879 contains a delegation of 
acomplete and exclusive power to the city of New Orleans, to 
regulate the slaughtering of animals for food within its corporate 
limits. It embraces a delegation of the police power inherent in 
every sovereign government, which cannot be the subject of a 
contract, and which is not exhausted when once exercised on any 
subject falling within its scope. 

In the exercise of its police power the city of New Orleans has the un- 
questioned right to restrict the slaughtei:ing of animals for food to 
certain designated districts or localities. 

It has also the right to change the designated districts for such busi- 
ness, if the slaughter-houses established under its previous 
authority should become buisances to the surrounding neighbor- 
hood. But that discretion is not arbitrary, it must be exercised 
with wisdom and caution. 

An unconstitutional provision in a city ordinance does not vitiate the 
whole ordinance, unless the two provisions are so closely con- 
nected in object and meaning, that the one cannot exist without 
the other. When a municipal corporation passes an ordinance, 
legislative in its character, importing no private contract or 

rights, the members of the corpuration enjoy the same prerogatives 
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as members of a State Legislature, and their conduct or motives 
in passing the ordinance can not be questioned. 
Villavaso et al. vs. Barthet et als. p. 247. 


The Act No. 38 of 1856 provided a peculiar system of government for 
the parish of Jefferson, under which the various corporations com- 
posing the parish, and not therein named, were to be represented 
on a parish committee which were to apportion the general parish 
expenses between the several corporations, and the latter were to 
pay the same out of the funds raised by the exercise of their own 
powers of taxation. . 

When, subsequently, the city of Kenner was incorporated and vested 
with taxing and other municipal powers, it became one of the 
“corporations composing the parish of Jefferson,” and fell under 
the operation of the Act of 1856, by the effect whereof she was 
entitled to representation in the parish committee, and to pay her 
share of general expenses through the assessment of that commit- 
tee and without direct parochial taxation. 

Such has been the construction of the law after its passage. The city of 
Kenner has never been awarded representation on the police jury, 
but has been excluded therefrom ; and has been always recognized 
as entitled to representation on the parish committee and subject 
to its assessmerts, which have been annually made 

Acts No. 58 of 1874 and No. 119 of 1884, exhibit a similar interpreta- 
tion of the law. 

The power assumed by the police jury, on which Kenner was not 
represented, in 1878 and subsequent years to levy direct taxes on 
Kenner, while she was, at the same time, subjected to assessments 
by the parish committee, cannot be supported. It would involve 
taxation without representation and the imposition of double bur- 
den, besid+s contravening the law of the State as interpreted by 
the parochial authorities, by the Legislature of the State and by 
the local judge of the district. 

This case does not fall within the general rule that incorporated towns, 
in absence of special legislative exemption, are subject to police 
jury taxation, which is not abraded. 

Felix vs. Wagner et als., p. 391. 


A change in the charter of a municipal corporation or a substitution 
of a new charter to the old one, will not be deemed, in the absence 
of express legislative declaration otherwise, to affect the identity 


of the corporation. 
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MUNICIPAL CORPORAT 


The City of New Orleans, founded by Bienville in 1718, is identically 
the City of New Orleans in 1887. 

Its present charter, 1882, repeals all laws in conflict or inconsistent 
with, or contrary to its provisions, and by irresistible implication 
maintains all special laws, not at such variance with them. 

Act 100 of 1878, relative to private markets, in furtherance of which 
ordinance No. 4798 A. S. has been adopted, forbidding private 
markets within six quares of a public market, is a special law and 
is not in conflict with the charter of 1882 and has not been re- 
pealed, neither has been said ordinance, which being legal, justi- 
fies the infliction of fine, ete, in cases of violation of its prohibi- 
tions. State vs. Natal et als., p. 43.. 

NEGOTIABLE PAPER. 

A bank which has received from a depositor, as collateral security for 
an account there overdrawn, or which may be overdrawn subse- 
quently, certain certificates or bonds payable to bearer at a future 
day for value, is entitled to hold the same as against one claiming 
ownership thereof and alleging that one whom he had constituted 
the depositary of same had misappropiated them—uonless the 
claimant shall allege and prove that the bank’s acquisition was 
mala fide. 

A vendor of real estate that is charged with a general mortgage, who 
deposits with the notary passing the title, a sum of money or valu- 
able securities as a guarantee that he will procure the erasure of 
same, incurs the risk of the deposit. Saloy vs. Bank, p. 92. 


PARTITION. ° 


In a partition of lands between two joint proprietors, a plantation 
falls to the share of one of them, burdened witb a special mort- 
gage in favor of the Citizens’ Bank. In the act of partition there 
is au acknowledgement of this debt, and a stipulation that each 
shall be equally responsible for it, and also of mutual warrauty. 
Such stipulations do not entitle the survivor of the contracting 
parties (or his heirs) to claim from the succession of the other the 
payment of one-half uf the mortgage debt, when no eviction or 
disturbances has been suffered on account of the eacumbrance ; 
and where the debt is only payable through a long series of years, 
and no part of it has been paid by the party asserting the claim 
against the succession. 

A judgment directing a payment to an heir out of the succession 

~ fands in the hands of an administrator, on account of the heirs’ 








te, 
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interest in the succession is erroneous, where in the same judg- 
ment the credits claimed by the administrator in his account for 
payments made to the other beirs are stricken therefrom and re- 
mitted for adjustment to the partition. The claims of all the 
heirs should have been thus dealt with. 

Where there is a conflict of testimony touching attorney's fees, and 
the testimony and the record do not afford sufficient information 
to enable the court to estimate them, the judgment of the lower 
court thereon will not be distarbed. 

In the Matter of the Estate of Labauve, p. 388. 


In case a partition cannot be effected in kind without serious incon- 
venience to one of the co-proprietors of the property held in in- 
division, it must be sold at public auction in order that the parti- 
tion be effected by licitation. | Blakemore vs. Blakemore, p. 804. 


PARTNERSHIP. 


A partnership once formed and put into action becomes, in contempla- 
tion of law, a moral being, distinct from the persons who com. 
pose it. , 

It is a civil person which has peculiar rights and attributes. The part- 
ners are not the owners of partuership property. . 

It belongs to the ideal being, which has the control and administration 
thereof, to enable it to fulfill its legal duties and obligations: The 
partners own the residuum. 

Partnership property —whether ordinary or commercial—is liable to 
creditors of the partnership in preference to those of the individ- 
ual partners. 

Notwithstanding the interest of the deceased member of an ordinary 
partnership is subjected to administration as his other property, 
funds realized from the sale thereof cannot be withdrawn from 
partnership creditors and applied to minors’ claim to $1000. 

Succession of Pilcher, p. 362. 


Taxes levied ou the business of a partnership form part of the ex- 
penses of the business, and, when recovered back from the gov- 
ernment, are to be distributed among the partners according to 
the terms by which the expenses were shared. 

Succession of Harris, p. 443. 


A surviving partuer, bound by the articles to liquidate the concern 
within six months after the dissolution of the partnership by 
death, and who has no rights, after the expiration of that term, to 
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prolong the liquidation, is liable for the value of all the assets at 
the termination of the delay, when they cannot be returned in 
integrum. 

Such partner cannot shield himself from responsibility by showing 
that those assets have been sold by judicial authority, when it is 
shown that the property apparently adjudicated to outsiders, and 
which never left his posseasion, has been transferred to him for 
the same prices, on the same day, or shortly after, conformably to 
a previous understanding. 

Where part of such assets is not thus transferred, in consequence of a 
deception, the partner will neverthless be responsible, when it 
appears that bidders were deterred from bidding for his benefit. 

The succession of the deceased partner is entitled to recover after 
deducting the liabilities from the assets, the share to which the 
deceased is, by the articles of partnership, authorized to claim in 
the residue, with legal interest from the expiration of the delay 
allowed for the liquidation of the concern. 

Klotz vs. Macready, et al., p. 638. 


Parties, though not partners inter se, may be such as to third persons. 

Wheu persons occupying relations to others as partners, have obtained 
undue advantages of the latter, by means of false representations 
and unlawful acts, they are answerable in solido for whatever loss 
has been incurred thereby, irrespective of their obligations as 
partners. Baldey & Lightner vs. Brackenridge, p. 660. 


In an action by one partner against another praying for a full and final 
settlement of the partnership affairs, a demand that the defendant, 
-who had been left in charge as liquidator after the dissolution, file 
ar account of his gestion, is only incidental to.‘and not inconsist- 
ent with, the main demand. 

Neither is a prayer to recover at least a certain amount, and such far- 
ther amount as may be found due on settlement, inconsistent with 
the action of settlement. 

A plea of full and final settlement is not sustained by evidence of only 
a partial settlement. Thompson vs. Walker, p. 892. 


The books of a commercial partnership are receivable in evidence, and 
are entitled to great weight and consideration when they bear 
upon the disputed questions of fact and with reference to which 
the testimony of witnesses is conflicting. 


In ¢ase the business of the partnership has been almost exclusively 
76 
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conducted by one member of the firm, and the books have been 
kept by him, the other is entitled to introduce evidence of the in- 
correctness of the entries contained therein, and also to show that 
others, not entered, should be made; but this is subject to over- 


throw by countervailing testimony. 
Carpenter vs. Camp et als., p. 1024. 


PLEADINGS AND PRACTICE. 


As a general rule amendments to the pleadings should always be al- 
lowed in promotion of justice, where they do not change the issues 
nor cause delay. Carter et al. vs. Farrell et al., p. 102. 


A ruling refusing a continuance to procure an absent witness to estab- 
lish other defenses and striking out of the answer to the rule im- 
pertinent issue, is correct and will not be disturbed. 

Fusz & Backer vs. Trager & Noble, p. 292. 

The plea of lis pendens is a declinatory exception, and cannot be per- 
mitied in an answer to the merits; and if incorporated in an 
answer, it is thereby waived and loses its efficacy as.an exception. 

An exception to the jurisdiction of the court ratione personer is likewise 
a delinatory exception, and must be pleaded in limine litis and be- 
fore answering the merits. Mix vs. Creditors, p. 624. 


The plea of no cause of action must be judged by the averments of 
plaintiff’s petition. 

When a rule, taken from the adverse party to show cause why certain 
depositions should not be read, has been made absolute, as shown 
by the minutes of the court, it is too late to urge objection to the 
service of the rule after the trial has begun and the evidence has 
been offered. Rule should have been taken to have the minutes 
corrected so as to conform to the facts. 

Baldey & Lightner vs. Breckenridge, p. 660. 


When suit is brought on a note in names of three members of dissolved 
firm, and is excepted to on ground that one is dead, plaintiffs may 
amend by striking out name on proof that his interest had been 
fully transferred to one of the others. 

A judgment rendered on tie verdict of a jury defective in being for 
plaintiff without specifying amount, cannot be sustained ; but in 
reversing it this Court, when satisfied that the record presents all 
the facts and evidence necessary to a decision of the cause, will 
not remand it, but will render such judgment—following 13 La. 
109, and 14 La. 343. 
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Where the judgment maintaining exception to an intervention declares 
that it was rendered by reason of the law and the evidence taken 
thereon, and the record presents no such evidence, the judgment 
will be affirmed. Miller, Inyon & Co. vs. Cappel et al., p. 881. 

When the-.defendant in a suit for damages on account of an alleged 
tort, dies pending the litigation, after citation and before issue 
joined, the suit may be prosecuted against the heirs of the de- 
ceased who have accepted his succession. C. P. art. 25. 

But, if besides lawful heirs, the deceased has left a surviving wife, the 
widow cannot be sued as an heir, but only as a widow in com- 
munity, as she thus becomes liable for one-half of the damages 
which may be recovered, and the heirs are then liable for the 
other half, each for his virile portion. 

If the widow is cited as an heir she is not properly brought into court 
in her legal capacity, and in such an event the succession being 
only in part represented, no valid judgment can be rendered in 
the case. 

A trial held under such pleadings is illegal, null and void, and the 
judgment rendered therein must be set aside, and the cause re- 
manded to the lower court for further proceedings. 

Dirmeyer vs. O Hern, p. 961. 


Defendants have a right to object to a cumulation of several distinct 
causes of action against them, where these have no cognate origin, 
and where they have no common interest to be adjudicated upon 
in one judgment. 

They may sever, but are not bound to do so. 

In a suit in damages for the wrongful obtention of an injunction, the 
plaintiffs in injunction the sureties on the bond and an alleged in- 
stigator or fomevor of the proceeding, though sued, some ex con- 
tractu and others ex delicto, may be joined as defendants in the 
same suit, reserving their right of severance in their defenses. 

Consent cannot give jurisdiction ; and when our attention is called to 
a defect of jurisdiction ratione matera, we are bound to rectify it, 
whatever the laches of the parties. 


Riggs & Bro. vs. Bell et als., p. 1031. 
PLEDGE. 


The pledgee of a note, secured by mortgage, has the right to take meas- 
ures, that is: to sue for payment in his own name, or for the use of 
the pledger, to satisfy the debt to secure which the pledge was 
made, subject to the obligation of accounting to his debtor. 

. Insurance Company vs. Lozano, p. 321. 
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A railroad constructed on soil not belonging to the owner of, or to the 
corporation which built the road, is movable property and as such 
liable to the law regulating pledges on moveables. 

The pledgee of a railroad may take legal possession, as required by 
the law on pledges through a third person chosen by him and the 
pledgor. 

A party who is bound as endorser with others for the payment of a 
note, secured by pledge, is legally subrogated to all the rights of 
the pledgee by the payment of the note. 

A-party whose materials, sold to another, were used in the construc- 
tion of a work, has no privilege on such work, because his mater- 
ials were not sold to the owner or his agent, or his sub-contractor, 

Woodward vs. Railroad Company, p. 566. 


Under the 3d section of Act 44 of 1882, the consignee from the date of 
consignment under bill of lading, acquires a perfect pledge with 
right to sell and pay his debt with the proceeds. The death of the 
consignor, after the consignment, could not affect such rights. 

But no consignment made after tlhe death of the owner by an unau- 
thorized person could operate to create a pledge in favor of the 
consignee. The death fixed the rights of all creditors as to the 
succession property and no one could acquire any new privilege 
thereon. Allen, West & Bush vs, Nettles, p. 188. 


PRESCRIPTION. 


An action under R. S. 301, to enforce against the directors of a bank 
liability for having furnished false statements of the affairs of the 
bank to the State Treasurer, is ex delicto and prescribed by one 
year. 

An action, under R. S., Secs. 300 and 301, to enforce the liability of the 
directors of a banking corporation for the debts of the bank, on 
the ground that they had participated in, or assented to, the bank 
making loans and discounts, whilst in an insolvent condition, is 
one ex quasi delicto, and presciibed by one year. 

The act which gives use to a quasi contract, is a lawful one, and is per- 
mitted. That which gives use to a quasi offense is unlawful, and 
is prohibited. 

Prescription cannot be eked out by inference, nor extended from one 
cause to another by analogy ; neither can the legal interruption of 
prescription be so extended. 

Knoop, Hanneman & Oo. et al. vs. Blaffer et als., p. 23. 
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Against an action for the resolution of a sale, based exclusively on the 
fuilure of the vendee to pay the last five of a series of seven instai- 
ments of the purchase price, and when the first two have been ex- 
tinguished by voluntary remission by the heirs of the vendor to 
the heirs of the vendee, prescription commences its course on the 
day of the debtor’s default in payment of the last instalment that 
is covered by the suit. Edwards vs. White, 34 Ann. 989, affirmed. | 

Heirs of Pike vs. Heirs of Charotte, p. 300. 


Emancipation by marriage does not terminate the suspension of pre- 
scription as to minors, which continues until the actual majority of 
such minor. Plea of prescription of ten years overruled. 

As to the property purchased at tax sale, the prescription of three . 
years is pleaded under section 5 of Act 105 of 1874, which declares: 
‘‘Any action to invalidate the titles to any property purchased at 
tax sale under and by virtue of any law of this State, shall be pre- 
scribed by the lapse of three years from the date of such sale.” 

This statute has never been repealed. Being a statute of prescription 
it is legitimately retrospective, and operates on tax sales made 
prior to its passage, at least from the date of the law. 

Section 62 of Act 42 of 1861, under which this sale was made, provid- 
ing for obtaining an Auditor’s deed of sale, does not impair the 
effectiveness of the tax collector’s deed as a title. 

The section 5 of the Act 105 of 1874 is distinctly a prescription of au 
action. It does not purport to cure defects in titles; nor does it 
concern itself with the rights of parties. It simply says, whatever 
be the rights, they must be asserted within three years or else the 
action is barred. 

The power of the Legislature to pass such laws is undisputed and the 
courts are bound to enforce them. 

In this case, defendants have a title derived from a tax sale made 
under a law of the State, under which they have held open, public 
and notorious possession for thirteen years and for more than three 
years since plaintiffs reached the age of majority, before this ac- 
tion to invalidate their title was instituted. 

The statute is a bar to the action. The question fully considered un- 
der numerous authorities: Lague vs. Boagni, 32 Ann. 912, dis- 
tinguished from the case at bar. Person vs. O’Neal, 32 Ann. 237 
overruled. Barrow et al. vs. Wilson et al., p. 403. 


A citation judicially held to be absolutely null is not sufficient to in- 
 terrupt prescription running in favor of a defendant. 
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Hence, the citation served on a married woman, under a petition in 
which she is sued asa single woman, cannot subsequently, after 
the defendant is sued as a married woman and duly cited, be in- 
voked as a citation sufficient to interrupt prescription. 


Through such a citation the married woman was not made a party to 
the suit, and if the service of the legal citation is made after pre- 
scription has acquired, the defendant having been cited too late, 
the plea of prescription is good, and it will defeat the action. 

Bertrand vs. Knor et als , p. 431. 


The petition in this case exhibits an action by a former minor arrived 
at the age of majority against the succession of a deceased tutor, 
to recover an amount alleged to be due by him in virtue of his 
gestion as tutor. 

As such, it stands in the same position as if the tutor were alive and 
the action were directed against him. 

More than four years having elapsed after the majority of plaintiff 

~ before the suit was brought, the plea of prescription of four years 
is sustained. Gallion et al. vs. Keegan, p. 468. 


An executor is a judicial depositary of property of the estate he repre- 
sent; and his possession is that of the creditors for whom he is a 
quasi mandatary. Hence, his custody of succession effects, con- 
tinued by the assent and acquiescence of the heirs, suspends pre- 
scription in favor of the creditors whose claims have been 
acknowledged. 

Their acknowledgment by placing them on account or tableau of 
debts, or appending them to a petition for an order of sale to pay 

- debts, will suffice. Morris vs. Cain et als., p. 712. 


Possession ‘‘ under the title of owner” is one of the essential condi- 
tions in the prescription of thirty years by which the ownership of 
immovables can be acquired without any need of title or posses- 
sion in good faith. C. C. Art. 3500. 

If it appears that the party who pleads the prescription of thirty 
years acknowledged at any time before his possession covers a 
space of thirty years that the title of ownership was in his oppon- 

_ ent, his plea is defeated and his alleged ownership is destroyed. 

The prescription of ten years, established by Art. 853 of the Civil 
Code, by which a possession under an erroneous fixing of bound- 
ary lines prescribes the title of his opponent who sues for a recti- 
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tication of an erroneous boundary line, applies only in an action 
of boundary, and not in a petitory action, in which the prescrip- 
tion of thirty years alone can be invoked in support of ownership 
without a title or possession in good faith. 

City vs. Shakespeare et als., p. 1033. 

PRIVILEGES. 

Persons engaged to do the current manual or menial work to keep the 
grounds and the buildings on the same in proper order have no 
privilege for the payment of wages which may be due them, which 
outranks that of the vendor for the discharge of the price of sale 
due him. 

The appropriation of a sum of money, the proceeds of the judicial 
sale of effects, on which such persons have no privilege, is unau- 
thorized, and is error in the judgment passing on the third oppo- 
sitions of such claimants. 

The World’s Exposition vs. American Exposition, p. 1. 

Where the surviving widow assumes the payment of all the debts 
owing by the deceased and takes possession of all the property left 
by him, and continues a mercantile business, in which the de- 
ceased was engaged, in the same manner as when conducted by 
him, and applies the proceeds of all sales to the payment of the 
ordinary debts, sufficient to satisfy her privilege, she cannot after- 
ward demand that a mortgage creditor holding in his hands the 
proceeds of the sale of the mortgaged property, should contribute 
from that fund enough to satisfy her privilege. ‘ 

Succession of Cousley, p. 570. 


‘The privilege granted by law in section 128 of the Revised Statutes, 
in favor of attorneys-at-law for the amount of their professional 
fees on all judgments obtained by them, cannot be extended so 
as to affect property which the creditor may have acquired in exe- 
cution or in satisfaction of the judgment. 

When the judgment has been satisfied it ceases to have a legal exist- 
ence, and hence it cannot be applied to any privilege or other 
legal purpese. Inneau vs. Edwards, p. 876. 


RECUSATION. 

A district judge who has recused himself and appointed a lawyer or 
judge ad hoc to try the recused case, is the only one who has the 
jurisdiction or authority to appoint some one to fill a vacancy 
caused by the removal, death, or resignation of the latter. 

State ex rel., Iudeling vs. Judge, p. 793. 








1200 INDEX. 





RECUSATION.—Continued. 


When a district judge recuses himself and calls the judge of an ad- 
joining district to come into his court to try the case, the latter 
may try and determine the cause after nine months have elapsed. 
The law accords tv either party in interest the right to have the 
cause transferred to an adjuiniog district, if it has not been dis- 
posed of within nine months from the date of the recusation ; but 
same is directory only, and does not confer such a right as will 
become prescribed, if not exercised within time indicated. 

McKinzie vs. Tax Collector et al., p. 944. 

A judge who has been recused has no right to take any judicial action 
in the case in which the recusation has been made. 

It does not appertain to him to say that the recusation is not well 
founded. 

He must, immediately, where he does not acknowledge, proprio motu, 
that the recusation rests on good reason, call in another judge, or 
lawyer, as the case may be, to determine the question on that 
issue. 

It is not until after the question has been decided adversely to the 
party raising it, that the judge can resume and exercise jurisdic- 
tion over the controversy. 

It ought to be well known that, under article 90 of the Constitution, 
this court has a general supervision and control over inferior 
courts, regardless of amount, in all cases, otherwise proper. 

State ex rel., Nolan et al, vs. Judge et als., p. 994. 


REMOVAL FROM OFFICE. 

Suit instituted under the original jurisdiction of the Supreme Court, 
by virtue of Article 200 of the Constitution of this State, by thé 
Attorney General, on the i: formation of fifty citizens and tax 
payers, for the removal of the defendant from office, tor non-feas- 
ance and mal-feassance, favoritism and oppression in office, gross 
misconduct and incompetency. 

Held by the Court : 

That the charges of malfeasance and gross misconduct have been 
fully established against the defendant by the evidence. 

That a district judge has no right or authority whatever to emply ex- 
perts at the expense of litigants, or of a succession, or of a minor, 
to examine and report on the pleadings or evidence in any record, 
when such examination is to be made by the judge himself. 

That the allowance of the fees to such experts made by this defend- 
ant, in the matter of the succession of Quiazzaro, was not only an 








INDEX. 1201 





REMOVAL FROM OFFICE.—Continued. 
act of malfeasance on the part of the judge, but it was also an 
act of spoliation. 

That the minutes of all courts of record throughout the civilized 
world are uniformly recognized as evidence of the very highest 
rank, and never allowed to be contradicted by parol testimony, 
unless perhaps under an allegation of fraud or forgery. In our 
jurisprudence the minutes of courts have always been clothed with 
an authenticity which borders an sanctity. 

That the. minutes of a court are in the natare of a citation and need 
not be offered in evidence, as they make proof of themselves. 
That it is uniawful and unwarranted for a judge to assume the per- 
sonal administration of a fund belonging to litigants, or to a suc- 

cession, or to a minor. 

That this defendant, having assumed such personal administration of 
the funds of the Quiazzaro Succession, has also assumed, in con- 
sequence, the burden of proving clearly that a proper and lawful 
use has been made of those funds; that he has completely failed 
in such proof and acgounting; that his acts in the premises show 
glaring malfeasance on his part. 

Duties of the minute clerk examined and defined. 

Strong condemnation by the Court of the customary omission of de- 
fendant to cause the minutes of his court to be read aloud by the 
clerk, and to be signed by himself. 

That it is not necessary, under Article 200 of the Constitution of this 
State, for the purpose of the removal of a district judge, that the 
nonfeasance, or malfeasance, or gross misconduct charged, should, 
as a condition precedent, be proved to be criminal or corrupt. 

Malfeasance defined. 

That it was the intention of the framers of the present Constitution of 
this State to leave the application of Article 200 to the sound and 
legal discretion of the Supreme Court; and that, by the decree of 
the latter, none but able, conscientious and irreproachable judges 
should be retained on the Bench in the State of Louisiana. 

Difference between the provisions of the Constitution of the United 
States and the present Constitution of the State of Louisiana, for 
the punishment of impeachable offences. 

State ex rel., Attorney General vs. Lazarus, p. 142. 


A sheriff is responsible for all loss or damage resulting from the mal- 
feasance or gross misconduct of his deputy, but such malfeasance 
' misconduct of the deputy does not subject the sheriff to the pun- 
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ishment of removal or suspension from office unless he has encour- 
aged or sanctioned the delinquency of his deputy. 
The deputy himself can be punished for his delinquencies by fine and* 
imprisonment, and prohibited from acting in said capacity. 
State ex rel., Attorney General vs. Budd, p. 232. 


RES JUDICATA. 


In a proceeding by rule to enforce the provisions of a judgment ren- 
dered in a partition proceeding, and to compel the completion of 
an adjudication of property which entered into the partition pro- 
ceeding and judgment, which judgment has become final, this 
judgment cannot be changed, altered or amended by the judg- 
ment on the rule. It constitutes res adjudicata. 

Gerrish vs. Pope, p. 517. 


The principle that, in an action of nullity, the judgment attacked as 
null cannot be pleaded as res adjudicata, does not apply where the 
grounds of nullity asserted had been considered and validly deter- 
mined by that judgment itself. 

In this case, not only were the grounds of nullity now charged consid- 
ered and determined in the original judgment, but the same 
grounds were afterwards presented on an exception of nullity on 
which issue was joined, and which was again determined adversely 
to the exception. This operates res adjudicata against the present 
action, which is brought by the same parties (in law), against the 
same judgment, and on the same grounds. 

Heirs of Hoggatt vs. Administrator et al., p. 976. 


REVIVAL OF JUDGMENTS. 


The ten years within which a suit to revive a judgment must be 
brought, begin to run from the rendition of such judgment. 

This means: Its signature by the lower judge, or its finality on appeal, 
whether when tlhe last judicial day allowed for asking a rehearing 
expires, or when such rehearing is refused. 

Particularly is such the initial point for prescription, when the judg- 
ment sought to be revived, is the first rende:ed by the appellant’s 
court, in place of that rendered by the lower court. 

The finality of such judgment on appeal is not to be computed from 
the date of the signature of the reversed judgment in the lower 
court. 

When ten calendar years appear to have run from the finality of the 
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judgment, the burden is on the plaintiff to show that the suit to 
revive was instituted within the delay. 

A mere omission to do so does not justify a judgment declaring the ac- 
tion prescribed. 

Where it is clearly in the power of a plaintiff thus omitting or failing, 
to adduce proper proof, 1t would serve no useful purpose to dismiss 
his suit. The case ought to be remanded. 

Scott & Co. vs. Seelye, p. 749. 

REVOCATORY ACTION. 

The effect of a judgment in favor of the complaining creditor in a revo- 
catory action, is to annul the contract assailed in so far as its 
effects concern him. C,. C. Art. 1977. 

In case the contract thus avoided be a sale, the effect of a judgment is 
to subject the property thereby transferred to the execution of the 
judgment held by the creditor against the vendor. But beyond 
that, the title of the vendee is not affected or impaired, and it does 
not revert to the original vendor. 

Hence the succession of the vender, whose sale to another has been 
avoided in a revocatory action, is not thereby reinvested with title 
to such property, and the adjudicatee at a succession sale of prop- 
erty thus situated cannot be compelled to accept such title. 

Succession of Schultz, p. 505. 


In a suit by a creditor for the nullity of a transfer by his debtor to the 
latter’s wife, of property, as a dation en paiement of her parapher- 
nal funds, on the grounds that such transfer is simulated and 
fraudulent, proof on the part of the wife that there was actual con- 
sideration, although inadequate, is conclusive against the allega- 
tion of simulation. 

The attack of the transfer as a fraudulent preference over the hus- 
band’s creditors is the revocatory action of our code, and is barred 
by the prescription of one year. Renshaw vs. Dowty, p. 608. 


-A contract by which an insolvent debtor, in fraud of creditors, trans- 
ferred to a creditor in satisfaction of his debt, a number of notes 
and accounts, and paid the difference in cash, if subjected to re- 
vocation, must be revoked as a whole, and the payment made, 
though of a “‘ just debt in money,” being part and parcel of the il- 
legal contract must fall with it. 

The evidence establishes that part of the money delivered consisted of 
the identical bank notes and cash which the debtor, in his capacity 
as treasurer of a corporation, had received from stockholders 
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thereof, and which he had set aside in a particular drawer by 
itself as the property of the corporation. Held, as to such moneys 
that they were the property of the corporation, which the treas- 
urer was bound to deliver, and the corporation had the right to 
receive, and that such delivery is not subject to revocation. 
Under Article 1977, C. C., a creditor cannot, by the simple fact of 
being the first to bring a revocatory action, exclude other creditors 
from joining in the attack and participating with him in the bene- 
fits of the judgment. 
Bank vs. Cotton Press Company et als., p. 834. 
SALE. 


A simulated sale is no sale. It is an absolute nullity. So where such 
pretended sale is even in the form of an authentic act or of a judicial 
sale, if it is accompanied by a counter-letter, or the possession of 
the alleged purchaser is precarious or not continuous and com- 
plete, a judgment creditor of the vendor may disregard the appar- 
ent title and seize directly, and if enjoined may, under proper 
pleadings, show by written or oral evidence the simulation 
charged. Carter et al. vs. Farrell et al., p. 102. 


A dealer in paints of a particular quality who sells the same with the 
formal condition that they shall be used as they come from the 
manufacturers and be properly put on, and who subsequently dis- 
covers that one to whom he has sold such paints has put in the 
same foreign ingredients—oil and turpentine—is not, as a rule, 
liable in damages for refusing to sell further to such purchaser 
and for stating that he had not kept his agreement. 

Particularly is such the law, when the statements are made without 
malice, under the firm belief that they are true and for self-protec- 
tion, to the party himself, or to parties interested entitled to an 
information. Lynch vs. Febiger, p. 336. 


A dealer in petroleum fluids, who fills an order for a barrel of ‘‘ Puro- 
line” by delivering a barrel of ‘ Gasoline” of 74° gravity, and 
brands the package as “ Puroline,” is not guilty of deceptiun, as 
the difference in the dangerous character and in the use of the two 
fluids is hardly measurable or perceptible ; and the package con- 
taining the stamp “ explosive and dangerous,” placed thereon by 
the inspector under the provisions of Act No. 37 of 1877, regulating 
the mode of inspecting coal and petroleuw oils or fluids. 

In a case of a fire originating from a package of such goods from which 
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oil is drawn in the night by persons who enter the room with a 
burning lantern, the dealer will not be held responsible for the 
damages resulting from such fire. 

Socola vs. Chess-Carley Company, p. 344. 


One who sells an immovable to another, with full warranty and after- 
ward has conveyed to him an outstanding interest in the property, 
thereby cures the defect in his omginal title, which enures to the 
benefit of his vendee. 

If such outstanding interest is conveyed to the wife of the vendor, in 
community with him, it is the same as if conveyed to himself. 
Neither the wife or any vendee of his acquires any title to this 
outstanding interest in the property. 

Jacobs vs. Yale & Bowling, p. 359. 


A bona fide sale, with the pact of redemption, ostensibly valid and duly 
recorded, passes title of ownership; and cannot be attacked collat- 
erally by a creditor of the vendor, who must be relegated to a 
direct action. 

Under the charge of simulation, such creditor cannot be permitted to 
show that the transaction ought to be avoided on other grounds. 

Evidence adduced and received only as going to the effect must be re- 
stricted to the issue of simulation. 

Lawler & Huck vx. Cosgrove, p. 488. 


If, prior to a judicial sale, in enforcement of a first mortgage and ven- 
dor’s privilege ranking all others on the property, an agreement is 
made between the seizing creditor and debtor, that the former will 
bid off the property if not run up above the amount of his debt; 
and that, in such case, he will resell to the debtor, or any one 
named by him, at an agreed price, within a delay fixed, such an 
agreement is lawful and does not prevent the title under such sale 
from actually passing to the purchaser, subject to the right of re- 
der ption, and it extinguishes all mortgages on the property ; and 
judicial mortgages will not reattach to the property unless it is re- 
turned to the ownership of the debtor. 

When, in such case, the property is resold to a third person named by 
the debtor, for a price actually paid by such purchaser, the fact 


that, in a contemporaneous writing, it had been agreed between 
this purchaser and the original owner that the former would resell 
to the latter or any person designated by him, on terms and condi- 
' tions therein stipulated, does not prevent the purchaser from be- 
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coming the real owner, subject only to the right of redemption on 
the terms agreed. Therefore, judicial mortgages against the orig- 
inal owner did not attach to the property in the ownership of sach 
purchaser. 

When, subsequently, the original owner ceded his right of redemption 
to another, and the purchaser, with the consent of such former 
owner, sells the property outright to the person so designated, for 
a price partly paid in cash and the balance in a note secured by 
mortgage, without reserve of any right of redemption expressed 
in the deed or in any writing whatever, neither the original owner 
nor his creditors can attack such title or mortgage except on 
grounds of fraud, which are not established in this case. 

Davis vs. Citizens’ Bank et al., p. 523. 


In a contract of sale on terms of credit, breach of the resolutory condi- 
tion on the part of the buyer does not arise till the term of credit 
has expired, before which time an action to annul on this ground 
will not lie. 

Fraud, however, when established, vitiates the contract ab initio and is 
not dependent, for its assertion, upon the expiration of the term of 
credit. 

A representation of solvency on the part of the buyer is ordinarily im- 
plied in every application to purchase goods on credit; but it 

_ requires a wilfully false statement to that effect, as a fact and not 
as a mere opinion, to vitiate the contract; or else it must appear 
that, at the date of the purchase, the buyer contemplated a swindle 
and did not intend or expect to pay for tlie goods. 

In this case no fraud is established such as to vitiate the sale, and the 
action of plaintiff to annul the sale before expiration of the terms 
of credit and sequestering the goods was premature. 

The sequestration having been wrongfully issued, defendant was en- 
titled to actual damages which are assessed according to the pecu- 
liar circumstances of the case. 

Milling Company vs. Lawler, p. 572. 


Where an act of sale is attacked as simulated the attacking party is 
not debarred from proving its simulation, and committed to the 
truth of its stipulations, by the offering of the act in evidence with- 
out reservation. Where the vendor remains in possession and 
control of the property after the execution and date of the written 
transfer the sale will be presumed to be simulated. 

Gole and Husband et al. vs. Cole et al., ». 878. 
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In an action to aunual a sale on the ground of lesion beyond moiety of 
property previously donated by the seller to the vendee, the plain- 
tiff puts himself out of court by alleging that the price mentioned in 
the act, though one-eleventh of the value of the real estate at the 
time, was not paid, and by not alleging error, imposition or fraud 
on the part of the vendee in withholding the amount. 

In such cases, the parties must be ieft in the condition in which they 
voluntarily placed themselves at the date of the last conveyance. 

The transfer was not prohibited by law. The parties had a right to 
enter into the contract by whatever name they may have desig- 
nated it. 

The act was translative of real estate, and has served as a vehicle to 
pass the title from the one to the other. 

Mc Williams vs. Mc Williams, p. 924. 

SEQUESTRATION. 

A writ of sequestration is issuable by a creditor having a special mort- 
gage when he apprehends that the mortgaged propérty will be 
moved out of the State before he can reap the benefit of his mort- 
gage, and therefore the propinquity of the property to the border 
of another State is an element to be considered in estimating the 
strength and reality of his apprehension. 

It is not what a debtor really intended to do that is to be considered 
in determining whether a sequestration has been lawfully sued 
out, but whether he was doing and saying that from which his 
creditor might apprehend the existence of an intention to do the 
hurtful thing that a sequestration would prevent. 

A mortgage creditor who has waited longer for payment than he stip- 
ulated to wait, whose debtor has defaulted on the payment of sev- 
eral of the notes, and who proceeds to a foreclosure only on the 
eve of the last-maturing note, is not liable in damages when he 
has used conservatory process to detain the property in the cus- 
tody of the law under circumstances justifying it. 

Duncan vs. Wise, p. 74. 


Mandamus does not lie to compel a district judge to dissolve a seques- 
tration unconditionally, on bond by plaintiff, where the property 
sequestered has already been attached. 

Coupling the dissolving order on bond with the provision that it shall 
not be construed as a release of the property from the attachments 
previously levied upon it, was a wise avd judicious reserve. 

An ex parte dissolution of a sequestration on bond does not affect at- 
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taching creditors who are not parties either to the suit in which 
the writs issued or to the motion to dissolve. 
A restraining order will not issue where the party seeking it may ob- 
tain relief by other adequate remedy in the lower court. 
State ex rel. Jaffray & Co. vs. Judge, p. 1108. 





SERVITUDES. 

The servitude of drain through a canal is continuous and apparent 
and may be acquired by possession of ten years. 

When such a servitude is established in favor of an estate owned by 
a partnership over a contiguous estate belonging to one member 
of the partnership, the possession by the firm for ten years will 
sustain the ownership. In absence of any stipulation to that effect, 
such right will be presumed to be a real servitude. 

Levet vs. Lapeyrollerie, p. 210. 

There is no division of ownership of a wall in common; the whole 
belongs jointly and in indivision to the neighboring proprietors 
without reference to the dividing line between the lots. 

In absence of evidence to the contrary, the whole wall, with its flues 
and appurtenances, as originally constructed, is presumed to have 
ben so constracted by common consent, at the common expense 
and for the common benefit of both proprietors. 

The circumetance of a flue being constructed in the lower stories of the 
wall in that half of it which is on the side of one property, does 
not establish exclusive ownership in the flues, or destroy the pre- 
sumption that it was intended for the common use and benefit of 
both, particularly when the extension of the flues in the upper 
story, without which it would be useless, lies in the centre of the 
wall. 

Nothing in the facts and conditions established by plaintiffs in this 
case suffices to destroy the legal presumption of the common right 
of his co-proprietor to use the flae in question, especially when 
reinforced by the fact that the latter has actually used it from a 
period whereof the memory of no witness 1n the case runneth to 
the contrary. Weill vs. Baker, Sloo & Co., p. 1102. 


SUCCESSIONS. 


If an universal legatee shall marry a second time, having children of a 
preceding marriage, he or she cannot, in any manner dispose of 
the pr perty given or bequeathed to him or her by the deceased 
spouse. 

The property becomes, by the second marriage, the property of the 
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children of the preceeding marriage and such legatee only retains 
its usufruct. 

The rulings of this Court in Bird vs. Succession of Jones, 5 Ann. 644; 
Wells vs. Wells, 30 Ann. 936; Succession of Frazier, 35 Ann. 382; 
Succession of Townsend, 37 Ann. 408, and Succession of Town- 
send vs. Sykes, 38 Ann. 859, are unreservedly affirmed. 

Mere illegality in the appointment of an administrator, executrix or 
undertutor will not vitiate the acts done ander it. The acts of an 
officer, in such case, are valid, although he should have been ille- 
gally appointed. 

It was discretionary with the probate judge, on the application of the 
executrix to cause the property ordered to be sold to be re-exam- 
ined and re-appraised ; as it may well be that a former appraise- 
ment was excesive, or the value of it had diminished since it was 
made. 

The purchaser at a sale, made at public auction, under an order made 
by a judge having jurisdiction of the Succession, is not bound to 
look beyond such decree, in order to ascertain its necessity. 

He is bound only to ascertain that the judge had jurisdiction ; and 
finding that he had, the truth of the record, in other respects, may 
be assumed. 

Informalities in the appointment of an undertutor, in the composition 
of a family meeting recommending a sale of succession property 
to pay the ancestor’s debts, and in which minors have a residuary 
interest; in the method of proving the existence of debts of de- 
ceased to the judge granting the order of sale—and all other 
irregularities in proceedings antecedent to and resulting in the 
probate sale, are prescribed by five years. R.C. C. 3543. 

Webb et al. vs. Keller et al., p. 55. 


When in a contested provisional account, the amount and rank of va- 
rious charges and privileged claims have been settled by final 
decrees of court, the same claims cannot be again contested when 
presented in a final account of distribution. 

The administrator of an insolvent succession, left in possession of a 
fractional part of a sugar plantation with a growing crop on it, 
which has been sold to a person who fails to comply with his bid, 
and against whom he has taken proceedings for a sale a la folle 
enchere, is sustained, under the particular circumstances of this 
case, in making an arrangement with the purchaser of the rest of 
the plantation, including the stock, implements and sugar-house, 
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by which the latter takes charge for his own account of the crop 
and property under the obligations to pay the taxes, keep the 
land, fences, ditches and improvements in order and repair, and 
to so plant and cultivate the land as to keep it, at all times, as 
nearly as possible in the condition in which it was at date of sale, 
and in rediness to respond to a decree for a sale ala folle enchere. 

Under the circumstances of the case. the administrator will not be held 
liable for the crop or for the rents and revenues. 


Succession of Triche, p. 289. 


The appointment of a dafive executor ov the filing of a petition for 
the same and before any advertisement aud expiration of the de- 
lay for opposition, is unwarrantec. It can be made only after 
publication and in the absence of opposition. 

An order of sale obtained by a dative executor thus appointed, is pro- 
cured by one having no authority to ask it and must be rescinded. 

A plaintiff must make his case legally certain. It is not sufficient to 
make it morally probable. 

The Court does not pass on the capacity of plaintiffs to sue at the 
present stage for recovery of debts due the succession. 

The contingent appointment of a dative executor, on the condition 
that public notices shall be given and that it be not opposed, is of 
no avail, where, after the advertisements have been published, 
though the application has not been opposed, the appointment is 
not confirmed by a subsequent formal decree conferring it on the 
petitioner. Pfarr & Kuilman et al. vs. Belmont, p. 294. 


As arule, a universal heir or legatee, who accepts unconditionally a 
succession which he inherits, is bound personally for the debts 
thereof; but not for the special legacies, the discharge of which 
is restricted to the residue of the estate. 

The suit for the nullity is the foundation for the payment of the legacy. 

The judge of the division to which suit is transferred cannot maintain 
jurisdiction over the demand in nullity, and relegate that for the 
payment of the legacy to the division whence the suit came; the 
less so, when the plaintiff acquiesces in the transfer and invokes 
the jurisdiction of the court, iv the last division, for a determina- 
tion of the merits. 


An action for the nullity of succession proceedings and for the pay- 
meot of a legacy involves demands intimately connected and 
blended. It is properly brought agaiust the duly recognized uni- 
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versal legatee alone, when the executor is dead; where there is 
none ; where there is no need of appointing one, and when the 
executor would have no interest in maintaining the proceeding at- 
tacked. The judgment to be rendered will bind all parties and 
constitute res judicata. 

The executor is not a necessary defendant. The universal legatee 
duly recognized being the only one concerned in upholding the 
proceedings levelled agaiust, is properly made the sole defendant. 

Pironi vs. Riley, p. 302. 





When two beneficiary heirs are contestants for the administratorship 
of the ancestor’s succession, in the choice of the administrator a 
large discretion 1s vested in the judge who makes the appoint- 
ment and, unless manifestly wrong, his conclusion will not be dis- 
turbed. 

Under article 1043, he must select the “ most solid.” 

To determine this question of “ solidity,” the judge should look to the 
business capacity, experience, property and integrity of the re- 
spective applicants. 

If the succession is insolvent or its solvency questionable to the heir 
who is a creditor, the preference should be given--other things 

being equal—to the one who is the debtor. 

As a general rule, the judge should be guided to some extent in mak- 
ing his appointment by the preferences of the other heirs and 
creditors. 

Where an inventory has been taken under an order of the court, and 
it is filed therein, there is no warrant for the clerk on an ex parte 
application of one of the heirs to order the taking of another in- 


ventory. 
The inventory first taken and filed was properly recognized in the true 
inventory of the succession. Succession of Chaler, p. 308. 


In a rule taken by an beir to be put in possession of an estate, and for 
other purposes, any irregularity in such proceeding, though urged 
in oral and written argument, will not be considered in the ab- 
sence of pleadings raising such issues, save in exceptional cases. 

An heir is not entitled to be put into possession of certain funds in the 
hands of an administrator, when it appears that this fund is in liti- 
gation between the succession and another claimant. The heir 
cannot receive it until the litigation is terminated, though other- 

‘ wise he might be entitled to it. Calhoun vs. McKnight, p. 325. 
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The widow of a deceased party by second marriage will not be allowed 


to claim, as administratrix, either in her own right, or on behalf of 
creditors, money expended by the husband for the maintenance 
and education of his children by a first marriage, when it appears 
that he made no such charge when living, and had never intended 
to make it; that the first community was solvent, that he was sol- 
vent during the existence of the second community, and at the 
moment of his death, and that the creditors whose ‘rights are 
championed by the administratrix, were not creditors of the first 
community, and only became creditors of the deceased in due 
course of commercial dealings, immediately preceding his death. 
Affirming decision in the succession of Boyer, 36 Aun. 506. 
Succession of Applegate, p. 400. 


‘s who intervene in a succession proceeding as opponents to an 
account filed by the executor and ask therein for an order direct- 
ing the executor to pay over the money to them, thereby recog- 
nize the existence and validity of the succession proceeding and 
cannot set up its nullity as a ground for relief. 

Succession of Harris, p. 443. 


executors of a will who delivsr possession of an immovable to the 
usufractuary under the will, legally lose seisin of the property, 
which does not revert to the succession if the usufruct expires be- 
fore the functions of the executors have expired; the usufruct then 
becomes incorporated with the ownership. Hence, in such a ease 
the legatee of the naked ownership of the immovable cannot de- 
mand delivery of his legacy of the executors. 
Succession of Piffet, p. 466. 


An opposition which charges that a claim placed on the tableau was 


extinguished, is equivalent to a plea in compensation, which ad- 
mits the debt and throws the burden of proof on the opponent. 


When an account allows no interest on a claim and the account is not 


opposed to ask the same, the party in whose favor the item was 
tablued cannot demand such interest, on appeal. 


This Court will not pass on issue presented in argument only, and ° 


which were not formed by the pleadings below. ; 
Succession of Rhodes; p. 473. 


In a contest over the claim of a survivor for the marital portion out of 
the succession of the surviving husband or wife, the plea of pre- 
maturity is not good if the judicial demand for the portion is made 











INDEX. 1213 


SUCCESSIONS.—Continued. 





after the presentation of a final account of administration by the 
executor, although circumstances subsequently occurring may 
prevent an absolute decree fixing the precise amount of the mari- 
tal portion. 

If the survivor is in necessitous circumstances independently of the 
legacies which the deceased has left him, he is not debarred of his 
right to claim the marital portion, but in such a case he is bound 
to include in this portion what has been left to him as a legacy by 
the deceased. C.C. Art. 2382. 

The indebtedness which the survivor owed to the deceased, and from 
which he has been released and discharged by the will, is not a 
legacy within the meaning of Art. 2382, to be deducted from the 
portion accuring to the survivor. 

The right to claim and receive the marital portion is transmissible by 
inheritanee, if the surviving spouse, who had made judicial de- 
mand therefor, dies before rendition of judgment on his demand. 


Succession of Piffet, p. 556. 


A commission merchant holding funds as the proceeds of products 
owned by a deceased person, holds the same in trust, and cannot 
legally pay them to any other but the duly qualified representative 
of the succession. 

A payment to any other will not discharge him from his legal respon- 
sibility therefor. 

The opposition of one of these heirs to an account of administration is 
sufficient to submit the whole account to judicial test, although 
the other two heirs may have approved of the same. In sucha 
case parties in interest, whose claims may be rejected, have their 
recourse against the heirs who bave recognized their claim in due 
course of administration. It is no longer an open question ip our 
jurisprudence that an executor or administrator cannot, at the 
risk of the succession, carry un planting operations and contract, 
in so doing, debts so as to bind the estate. 

In such cases the administrator, who has not tried to lease the succes- 
sion property, will be held liable for the rental value of the same. 

Errors of judgment, not amounting to malfeasance, are not sufficient 

, causes for the removal of an administrator, or to authorize one of 
his securities to withdraw from his bond. 

Succession af Sparrow, p. 696. 


The fees of an attorney for services rendered in the defense of suits 
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against a tutor, on account of debts of a minor’s parents, are a 
legitimate charge against the succession of the parents. 

When the proof shows that an administrator has used an honest en- 
deavor to protect the interest of the succession and the heirs, the 
maxim contra spoliatorem omnia presumuntur does not apply. 

Unless it has been shown that a succession representative has neglected 
his duty and has not used an honest effort to collect rents, he can- 
not be mulcted in damages thereof, but he must account for all he 
has received. 

Curator vs. Succession of McIntosh, p. 836. 


A proceeding taken by an interested party, under the provisions of R. 
S., sections 10 and 3698, on an administrator to show cause why 
he should not furnish additional security upon his bond, may be 
by rule. 

But with the demand for this specific relief, that for the destitution of 
such fiduciary cannot be cumulated. The latter can ouly be ac- 
complished by means of suit in the ordinary form. 

Block vs. Bordelon, p. 872. 


Though an heir accept a succession that has fallen to him, with the 
benefit of inventory, yet, if he treats the property as his own, and 
offer it for sale, or make sale thereof, he makes himself an uncon- 
ditional heir, and binds himself for the payment of the debts of 
the deceased. 

Au heir, having only a residuary interest in the succession of au ances- 
tor, has no just cause of objection to a probate sale made to pay 
debts, if the same is insolvent. He should have paid the debts be- 
fore making complaint. 

If heirs and creditors remain silent and inactive, and permit the prop- 
erty to pass by a public sale into the hands of strangers, purchas- 
ers and third persons accepting title from them are fully protected. 

Benedict vs. Bonnot et al., p. 972. 


A vatural tutrix, administering in that capacity the succession of her 
husband, is entitled to admistrator’s commissions. 
Succession of Forstall, p. 1052. 


SURETYSHIP. 


A surety on a release bond in an attachment proceeding against a 
resident, is concluded by the judgment against the defendant, if 
regularly rendered. 
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SURETYSHIP.—Continued. 


Such surety, on a rule to hold him liable for such judgment after re- 
turn of an unsatisfied execution, has no right to set up defenses 
which do not avail the judgment itself. 

Fusz & Backer vs. Trager & Noble, p. 292. 

One signing his name on the back of a piece of commercial paper as 
the cashier of a bank cannot be held as surety thereon in case of 
its non-payment, if he was at the time of signiug duly authorized 
to sign as such. State National Bank vs. Singer, p. 813. 


Principal cannot urge that he has not taken the oath of office, neither 
can his sureties; and the law will presume that he did take the 
oath when he has performed other requirements of the law. 

Persons signing an official bond admit the capacity of the principal, 
and cannot afterward deny his capacity. 

Persons signing an official bond as sureties waive defects of form. As 
they bind themselves so shall they be bound. Where no separate 
book is kept, registry in the mortgage book is sufficient. 

Sureties cannot complain of auy act of omission or commission, which 
does not affect their rights as against the principal. 

Sureties cannot set up ineligibility of their principal when he has acted 
in the official capacity mentioned in the bond. 

School Directors vs. Judice et als., p. 896. 

TAXES. 

in all judicial partitions by licitation, or in kind, the liens, privileges 
and mortgages, such as are established by the Civil Code, which 
are recorded against the share of one of the co-proprietors 
or co-heirs, by the mere fact of the partition, attach to the share 
of property or proceeds allotted to him, and are of right dissolved 
as to the shares of the other heirs or co-proprietors. 

The foregoing rule is inapplicable to a licitation of property held in 
joint ownership when it is adjudicated to a party having pre- 
viously no interest in it. Such an adjudication is not in legal in- 
tendment a partition, but a sale, and does not affect the rights of 
the mortgage creditors. 

‘Taxes are not debts in the ordinary acceptation of the term, but con- 
tributions required of the citizen for the support of the govern- 
ment, and their assessment does not constitute a technical judg- 
ment, against which set off can be pleaded ; nor are they contracts 
between party and party, either express or implied. The assess- 
ment and collection of taxes is a legal proceeding, but not judicial 


| process. 
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TAXES.--Continued. 


All licenses or taxes assessed in the years 1870 and 1877 intlusive are 
a lien and privilege on the property of the person assessed, *‘ any 
alienation thereof or incumberance thereon notwithstanding,” 
until some are paid ; and shall be paid “ by preference to all mort- 
gages and incumbrances.” 

A sale of property, against which liens, privileges and mortgages exist 
and are recorded in favor of the State for taxes or licenses, remain 
undisturbed thereby, and are not extinguished against the prop- 
erty, and not transferred to the proceeds of sale. This is true, 
whether it be a judicial sale or extra-judicial. 

Morris et al. vs. Lalaurie et als., p. 47. 


In case property subject to liens, privileges and mortgages in favor 
of the State for taxes, has been surrendered and sold by the insol- 
vent, and said liens, privileges and mortgages canceled by judg- 
ment of court, and the same referred to the proceeds, the tax 
collector has authority to direct claim for the proceeds, and to as- 
sert it judicially, if not allowed otherwise. 

A tax collector has the right and capacity to stand in judgment in in- 
junction suits, and even to institute suits, in the name of the State, 
whenever the taxes cannot be collected otherwise, or when it is evident 
a seizure would occasion an injunction, or other unnecessary delay. 


The provisions of the Civil Code under the title of prescription do not 
apply to the limitation prescribed by statute in respect to the col- 
lection of the revenue. 

Laws fixing the term within which actions must be brought upon pecu- 
niary obligations, do not affect the rights of the State, unless she, in 
terms, includes herself. 

Revenue laws are sui generis, and are not to be assimilated to those on 
any other subject. State ex rel. Jackson vs. Recorder, 34 Ann. 
178, and Davidson vs. Lindoff, 36 Ann. 765, affirmed. 


Tax statutes have no retrospective effect or operation unless this pur- 
pose is announced specifically in the act. 

The imprescriptibility of city taxes assessed prior to 1877, as recog- 
nized in Davidson vs. Lindoff, is also applicable to State taxes as- 
sessed during the same year. 

Taxes assessed under the revenue law of 1877 are barred by the lapse 
of three years; and the lien and privilege securing same can- 
not, therefore, be enforced against the property assessed in the 
hands of third persons. Reed vs. Creditors, p. 115. 
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Tax bills in the usual forms are presumptive evidence of the assess- 
ment and of the claim. 


A taxpayer cannot complain of the disparity between the bills and the 
assessor’s certificate, where the amount on which the tax is claimed 
is less than that mentioned in the certificate. 


Payment by preference out of the proceeds of an insolvent’s moveable 
property, of taxes on persunal property, is rightfully ordered when 
the proceeds of such property does not include those of his real 
estate. 


Article 177 of the Constitution dispenses from the registration of liens 
on moveable property. The payment of taxes on personal prop- 
erty is secured without registry. 

Mullan vs. His Creditors, p. 397. 


Property used exclusively for a commercial college, such as “Black- 
man’s Commercial College,” in New Orleans, is exempt from taxa- 
tion under Act 207 of the Constitution. The character of such 
property as used exclusively for school purposes, is not affected or 
impaired by the fact that the owner thereof, who is the principal 
of the school and one of the teachers therein, resides in the build- 
ing with his family. 

Teachers and necessary servants who occupy rooms in a college build- 
ing on the premises, are necessary adjuncts to such an institution, 
and the property does not thereby cease to be used exclusively for 
a college, within the meaning of the Constitution. 

Blackman vs. Tax Collector et als., p. 562. 


A law of a State cannot impose license taxes vpon persons passing 
through, or coming into it merely for a temporary purpose, eepeci- 
ally if connected with interstate commerce; nor can it impose 
such taxes upon property imported into it from abroad, or from 
another State, and not yet become part of the common mass of 
property therein. 


A State cannot enact any law or establish any regulation affecting 
interstate commerce. Same would be an unauthorized interfer- 
ence with the power given to Congress over the subject. 

Interstate commerce cannot be taxed at all by a State statute, even 
thongh the same amount of tax should be laid on domestic com- 
merce, or that which is carried on solely within the State. 
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The negotiation of sales of goods, which are in another State, for che 
purpose of introducing them into the State, into which said nego- 
tiation is made, is interstate commerce. 


That part of Sec. 12 of act 101, of 1886, which declares that “all trav- 
eling agents offering any species of merchandise in this State for 
sale, or selling same by sample, or otherwise, shall pay “ ” 
a license of $50,” is repugnant to paragraph three, section 8, arti- 
cle 1, of the United States Constitution, which declares that Con- 
gress shall have power to regulate commerce among the several 
States, and same is unconstitutional, and in so far as such travel- 
ing agents may represent principals domiciled in other States are 
concerned, the tax is null and void. 

Simmons’ Hardware Company et al. vs. Sheriff, p. 848. 


A party iesisting the enforcement of a special tax as illegal, cannot 
avail himself of the time that has elapsed during the pendency of 
the suit to prescribe against it. 


Notwithstanding a private corporation is organized for the double pur- 
pose of building a railway and erecting a cotton compress, the 
former a public improvement and the latter a private enterprise, a 
special tax voted in its behalf, in aid of the construction of the 
former alone, is valid. 


In the contemplation of Article 242 of the Constitution, and Act 34 of 
1880, the property tax payers who are entitled to vote on the levy 
of a special tax for the purposes therein mentioned, are only those 
who are entitled to vote at a general election under the election 
laws of the State. 


An ordinance of a municipal corporation that has been actually passed 
by the council, in the exercise of its authority, and in accordance 
with all legal requirements, and has been duly promulgated and 
passed into execution, is not invalid because it is not signed by 
the mayor or president of the council. 


An ordinance ordering a vote of the taxpayers on the question of a 
special tax, though supplemented by an amendment after it is 
advertised, will not be vitiated thereby; provided, the amend- 
ment does not materially affect its essential parts. 

If the rate of taxation be specified in the petition and ordinance, ex- 
plicitly enough to fully advise the taxpayers of the object aimed 
at, it is sufficient. McKenzie vs. Tax Collector et al., p. 944. 
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TAX COLLECTORS. 


The costs of advertising real estate for sale to pay taxes due thereon, 
under the provisions of Act 82 of 1884, are entitled to be paid with 
preference by the tax collector out of the first collections realized 
in the enforcement of the act, unless where the State has failed to 
give an absolute title, or, that given has been duly annulled. 

Tax collectors have no right to refuse such payment, when the State 
has not made default, or the title given has not been annuled. 
Tax collectors cantot be subjected to responsibility for carrying out 

the positive mandates of. valid laws. 
State ex rel. Daily States vs. Tax Collector, p. 33. 

TAX SALES. 

A tax sale is not necessarily cancelled and annulled by a certificate 
of redemption issued under the provisions of section 69 of Act 42 
of 1871, as such certificate is intended merely fo redeem immova- 
ble property from a previous forfeiture to the State. 

Under that section the privilege of redemption is extended to any per- 
son interested, and this includes the purchaser at the tax sale. 

If the certificate is made in favor of the original owuer, it is competent 
for the purchaser to show that he made the payment out of his own 
funds with the intention to retransfer the property to the former 
owner, on condition of reimbursement within a given time by the 
latter. 

An action to invalidate a tax sale made under a law of the State is 
barred by the prescription of three years. Barrows vs. Wilson, 39 
Ann. 403, affirmed. McDougall vs. Monlezun et al., p. 1005. 

USUFRUCT. 

The usufructuary is bound to keep the things of which he has the usu- 
fruct, and take the same care of them as a prudent owner would ; 
and he is answerable for such losses as are produced from his de- 
fault or neglect. 

He is liable for all the expenses for the preservation of the property 
and the payment of taxes. Mehle et al, vs. Bensel, p. 680. 


WILL. 

A nuneupative will under private signature need not be shown to have 
been dictated by the testator, when written out of the presence of 
the witnesses. 

The affirmative answer of a testator to a question: Whether the paper 
contains his last will? amounts to the presentation prescribed by 

law. The presentation need not be manual, or more formally 

made. 
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WILL.—Continued. 


Witnesses who declare that they saw the testator sign the paper pur- 
porting to be his will, and that they themselves signed it; and 
who farther declare that they recognize their signatures to the same 
instrument, virtually testifying that they recognize the signature 
of the testator to it. 

The law which provides for the drawing up of a proces verbal of pro- 
bate of a will, is not mandatory, but merely directory. Apparent 
deficiency in its recitals cannot have the effect to vitiate the pro- 
bate, but may be supplied by legal presumption or by additional 
proof in a sit contesting the will. 

Pfarr & Kullman et al. vs. Belmont, p. 294. 


A will executed in the country, and purporting to be a nuncupative 
testament, under private signature, in the presence of three wit- 
nesses only, one of whom did not understand the language in 
which the testator expressed himself and the will was drawn up, 
is invalid. ; 

The circumstance that, while it was being dicdated, what was then 
said had been translated to that witness, does not supply the want 
of knowledge of the language in the latter. 


The law disqualifies as a witness to a testament a person who is deaf. 
A witness ‘who does not understand the language in which a will 
is dictated and written down is intellectually deaf, and practically, 
is as though he had not attended at all. 

A nuncupative will, under private signature, executed before two com- 
petent witnesses only is invalid. 

Succession of Dauterive, p. 1092. 

















